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How has the WTO handled global environmental issues? Does it favor the values of free trade 
or environmental protection? This paper provides a descriptive assessment on the two competing 
arguments about free trade and the environment under the GATT/WTO. One view sees free trade 
as harming the environment, whereas the other perspective sees it as contributing to environmental 
protection. To assess the efforts of the GATT/WTO for environmental protection, we examine 
environmental dispute cases and environmental notifications by member countries under the GATT/
WTO. We find that in earlier times, the WTO decisions in the dispute cases were prone to the first 
argument viewing free trade as harmful for the environmental protection. However, an increasing 
number of environmental-related notifications under the WTO by its member countries may indicate an 
improvement in the WTO’s efforts to protect the environment, suggesting more recent support for the 
California effect. 
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INTRODUCTION

How does the World Trade Organization (WTO) deal with global environmental issues? 
Currently there exist more than 250 agreements, under diverse international regimes that 
concern global environmental matters, and about 20 of them contain provisions that could 
influence the relationship between free trade and the environment.1 The WTO carries not just 
a positive view that free trade can contribute to environmental problems but also claims to 
advocate “sustainable development and protection and preservation of the environment.”2 
The experts and professionals in the field of international organizations have argued that the 
WTO should incorporate environmental provisions because trade practices exert an enormous 
influence on the global environment (Charnovitz 2010; Trachtman 2017; Weimer 2017; Lim 
et al. 2020). According to these experts, restricting the free flow of products would improve 
environmental conditions in both importing and exporting countries. However, conflicts 
arise when proposed environmental measures collide with the main objective of the WTO, 
which is to promote free trade. This paper seeks to address the pressing question of whether 
the WTO’s efforts to promote both environment protection and free trade are effective. We 
mainly focus on answering the descriptive question of how the WTO has been coping with 
environmental issues, starting from the period of GATT, particularly when these issues have 
collided against the norms and rules of free trade. Rather than explaining the WTO’s stance 
on environmental protection, this paper implements a descriptive analysis of how the WTO 
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1 https://www.wto.org/english/tratop_e/envir_e/envir_neg_mea_e.htm.
2 https://www.wto.org/english/tratop_e/envir_e/envir_e.htm.
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has dealt with the environmental concerns. 
When the GATT was transformed into the WTO in 1995, the WTO noted the importance 

of sustainable development and environmental protection, and, for this purpose, its 
members called for increased attention to environmental protection. The establishment 
of the Committee on Trade and Environment (CTE) and the inclusion of environmental 
protection in the agenda for the Doha Round represent examples of their efforts to protect 
the environment. Nevertheless, many still argue that these efforts have been inadequate. Just 
how strongly committed to global environmental protection is the WTO, and are its stated 
environmental concerns actually implemented in practice? Despite the ongoing debate on this 
topic, there is scant empirical evidence on the consequences of the WTO on environmental 
protection in the literature. An exception is Kim et al.’s (2019) finding that the membership in 
the WTO does not weaken environmental protection. However, they only focus on the effect 
of WTO membership. This paper takes a further step by looking at the impact of practical 
and specific efforts that WTO have made by implementing environmental related provisions. 

The WTO is an international regime created by its member countries to address a 
particular area of concern, namely global free trade. Forming an organization to address one 
issue area is not unusual, but it is often difficult to separate that area from related issues. 
For instance, the trade rules of the WTO are often intertwined with environmental, health, 
or moral issues, and the promotion of international free trade may have negative impacts in 
these areas. Fischer-Lescano and Teubner (2004) note that international law is experiencing 
not only territorial but also sectoral segmentation. In their view, global regimes do not 
facilitate the integration, harmonization, or convergence of legal orders; rather, they face 
the challenge of overcoming contradictions between different global issue areas. How, 
then, can the WTO effectively reconcile the possible conflict between promoting free trade 
and promoting environmental protection? Based on our findings, we argue that although 
the efforts of the WTO and its member states have generated some progressive impacts in 
reconciling the two issues, further efforts are still necessary to make a leap forward. 

This paper first introduces how the GATT/WTO has exerted efforts to reconcile free 
trade with environmental protection by establishing the CTE and launching the Doha Round, 
although many have viewed these efforts as largely unsuccessful. The paper then presents 
the two main contending views on the relationship between free trade and the environment. 
In the fourth section, it examines four cases that involved free trade and environmental 
issues. Two of the four were disputes between the U.S. and Canada regarding fishery 
resources, which were raised under the GATT; the other two, concerned with clean air and 
an endangered species (sea turtles), were adjudicated in the WTO era. The resolution results 
of these cases attest why it is difficult for the WTO to reconcile the promotion of free trade 
with concern for the environment. The fifth section explores how the WTO has encouraged 
its member countries to present environmental-related notifications and how this process has 
demonstrated countries’ growing environmental concerns. The last section summarizes the 
results of this study and discusses its implications.

THE GATT/WTO AND THE ENVIRONMENT

The WTO rulemaking is supported by both legislative and judiciary processes. In the 
legislative process, all member countries of the WTO come together at the Ministerial 
Conference to decide the rules; as for its judiciary process, the WTO has a dispute resolution 
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mechanism. However, even though the WTO is a rule-oriented system, the interpretation 
of these rules can vary. As is typical in a disagreement, each member country in a dispute 
emphasizes the interpretation that favors its own position. Two contradictory interpretations, 
by the complainant and respondent countries, may thus seem equally plausible under the 
WTO rules. However, the prevailing interpretation will depend on the perspectives of the 
panelists and members of the Appellate Body who are the judges in the dispute cases.3

A dispute between Thailand and the U.S. shows how a seemingly unrelated issue (in this 
case, national health) can emerge in the context of a trade dispute. The U.S. brought this case 
to the GATT in 1990, arguing that Thailand’s prohibition of U.S. cigarette imports constituted 
a violation of the GATT’s free trade rules. Thailand rebutted the U.S. claim by stating that 
importing U.S. cigarettes would harm public health in Thailand, unless they ignored or 
rejected the validity of information from the World Health Organization (WHO) regarding 
cigarette smoking. In response, the U.S. contended that the WHO was not competent to 
set the standards of health for cigarette smokers. The GATT panel accepted the WHO 
information regarding cigarette smoking, yet it concluded that Thailand had violated free 
trade rules by discriminating against imported cigarettes in favor of domestic products. The 
panel also added that Thailand should implement other available measures to protect public 
health with regard to cigarette smoking.4 This example illustrates the GATT’s preference 
for free trade rules over public health provisions. True, Article XX5, General Exceptions, 
stipulates exceptions to the implementation of the free trade doctrine in certain cases. This 
provision allows member countries to impose restrictions on instances of free trade that they 
believe may have a negative impact on health or the environment. However, to do so, they 
must successfully present an argument as to why violating free trade rules is “necessary” 
for public health or the environment in a particular instance. In addition, Article XX of the 
GATT/WTO is not sufficient to address concern for environmental issues in practice, as its 
provisions are broad and general. Therefore, the initial efforts made by GATT and WTO 
to help the environment were limited as these organizations prioritized free trade over 
environmental issues.

However, the roles and efforts of the WTO and its member states have been progressive 
and incremental over time. Since the members of the GATT initiated the process of 
establishing the WTO, they had exerted efforts to develop more substantive ways to 
accommodate both trade and environmental concerns (Weinstein and Charnovitz 2001). The 
CTE, created in 1994, and the Doha Round, which began in 2001, pay more serious attention 
to environmental matters. Their main aim has been at sustainable development, or win-win 
solutions to promote both free trade and environmental protection. For instance, the CTE has 

3 Article III of the WTO’s Dispute Settlement Understanding (DSU) explains, “[t]he dispute settlement 
system … serves to preserve the rights and obligations of members under the covered agreements, 
and to clarify the existing provisions of those agreements in accordance with customary rules of 
interpretation of public international law (WTO DSU Article III, https://www.wto.org/english/tratop_
e/dispu_e/dsu_e.htm” \l “3"). The term “clarify in Article III of the DSU means that the rules may be 
interpreted in the process of settling a dispute.

4 GATT Panel Report, Thailand-Cigarettes (DS10/R, adopted in 1990, B.I.S.D.37S/200).
5 According to this article, “nothing in this Agreement shall be construed to prevent the adoption or 

enforcement by any contracting party of measures necessary to protect human, animal or plant life or 
health. (GATT (1947) Article XX General Exceptions. http://www.wto.org/english/docs_e/legal_e/
gatt47_02_e.htm.
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contributed to identifying the relationship between free trade and environmental measures 
by pursuing a 10-item work program since 1994. Those items include programs on taxes and 
other environmental requirements, transparency of trade measures used for environmental 
purposes, environment and trade liberalization, treating domestically prohibited goods 
as hazardous waste, intellectual property and services provisions, and relationships with 
other intergovernmental and nongovernmental organizations.6 The CTE has also brought 
environmental issues to the Doha Round, but so far it has not recommended any actual 
changes to the WTO’s rules. Gabler (2010) criticizes the CTE for poor performance, 
arguing that this committee has neither strong institutional capacity nor normative 
conditions that can trigger the actors to reconcile the incompatibility between free trade and 
environmental issues. She also notes that the trade regime’s win-win strategy for free trade 
and environmental protection ignores the possibility of contradictions between norms and 
marginalizes alternative perspectives on environmental issues.

The Doha Round since 2001 has further demonstrated the WTO’s interest in enhancing 
environmental protection measures. As paragraph 31 of the Ministerial Declaration states, 
“With a view to enhancing the mutual supportiveness of trade and environment, we agree to 
negotiations, without prejudging their outcome on: the relationship between existing WTO 
rules and specific trade obligations set out in multilateral environmental agreements (MEAs).” 
The Doha Round specified the implementation of items in the CTE’s work program. For 
instance, there were discussions on environment-related labeling requirements and on setting 
appropriate environmental standards for exporters. Moreover, the declaration showed that the 
WTO was concerned with providing technical assistance and capacity building to developing 
countries in the field of trade and environmental protection.7 The Doha Round thus seemed to 
represent a step forward toward protecting the environment. However, it has not progressed 
as initially planned, and the member countries have failed to complete the negotiations or 
reach any agreement during this round of talks. 

COMPETING VIEWS ON FREE TRADE AND THE ENVIRONMENT

There are two main competing views on the relationship between the core value of the 
WTO, free trade, and the environmental protection. One view contends that free trade harms 
the environment; the other view argues that free trade generally protects the environment. 
The former view is prevalent among environmental activists, whereas many scholars 
including economists or political scientists lean toward the latter position. 

Skeptics’ arguments are fourfold. First, they claim that free trade brings about a “race 
to the bottom” with regard to environmental measures (Busse 2004; Cole 2004). Free trade 
causes limitless competition between trading countries, which in turn forces them to reduce 
their regulatory burdens related to the environment, leading to domestic and ultimately 
to global environmental degradation. Environmental activists contend that a comparable 
regulatory race to the bottom has emerged globally as countries are weakening their 
environmental protection measures to attract foreign corporations and investment and to 
improve their trading position.

6 Items on the CTE’s Work Programme. http://www.wto.org/english/tratop_e/envir_e/cte00_e.htm.
7 Doha Ministerial Declaration, adopted on November 14, 2001. http://www.wto.org/english/thewto_e/

minist_e/min01_e/mindecl_e.htm#tradeenvironment.
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The second argument emphasizes that the WTO cannot help but neglect the task 
of environmental protection because its primary purpose is to promote free trade. For 
example, participation in dispute settlement processes is limited only to the complainant 
and respondent countries, whereas environmental activists are denied a voice. Similarly, the 
judges on the WTO panel and the Appellate Body are specialists in international trade, not in 
environmental issues. For these reasons, it is alleged, WTO processes will inevitably favor 
concerns for free trade over environmental protection (Tarasofsky 2005; Eckersley 2004). 

Third, critics contend that the compulsory characteristics of dispute settlement under the 
WTO, in contrast with the consensual characteristics of dispute settlement that prevailed 
under the GATT, weaken the regulatory measures of a respondent country with regard to 
environmental protection. A member country can resort to the dispute settlement process 
when it believes that a trading partner has violated the WTO’s free trade rules. In response, 
an accused country can refer to its environmental provisions, which allow it to impose certain 
restrictions on free trade under WTO rules. However, the critics argue that the WTO is more 
likely to favor free trade over environmental protection. And if the WTO issues a decision in 
favor of free trade over environmental protection, the accused country is forced to give up 
its environmental protection measures since it must submit to the WTO’s authority in trade 
matters (Tarasofsky 1999, 2005; Eckersley 2004).

Finally, critics assert that numerous MEAs in existence today have minimal effectiveness 
in improving the environment. The 1987 Montreal Protocol, one of these MEAs, which 
restricts the trade of ozone-depleting substances, has been successful in reducing the 
production and consumption of such substances, but this instance is considered an exceptional 
case. As Eckersley (2004) points out, unlike the WTO agreements—which are backed up by 
the threat of sanctions including trade retaliation—MEAs generally lack sanction provisions 
against violators. Instead, they function in a voluntary fashion and their implementation 
proceeds on an issue-by-issue basis. As a result, the WTO tends to have the upper hand when 
a conflict arises between the WTO and an MEA. Horn and Mavroidis (2014), addressing the 
question of why MEAs and the WTO have not been integrated into one effective regime, say 
that the main cause is the high contracting costs of integration. Although forming a “joint 
trade and environment agreement” (p. 154) may bring about some advantages, like reducing 
duplication of effort (in the form of separate negotiations) and enhancing the possibility of 
enforcing obligations, the high contracting costs make such integration almost impossible.

Proponents negate the pessimistic view on the relationship between free trade and 
environmental protection. For them, the WTO or free trade agreements between developed 
and developing countries incentivized developing countries, which previously had low 
environmental standards, to adopt stricter regulations. According to this “race to the top” 
argument, the membership in the WTO may encourage export of environment friendly 
technologies (Costantini and Crespi 2008; Perkins and Neumayer 2012; Saikawa 2013). Free 
trade agreements usually aim to eliminate non-tariff barriers, but participants often also agree 
to strengthen or reinforce their regulatory standards governing environmental protection. 
The main motivation for doing so is to help the business in the participating countries to 
secure greater market share against their competitors from other countries. Another reason 
is that wealthier countries can afford to pay the cost of compliance with stricter regulatory 
standards. They even recognize that such compliance can generate new economic benefits 
like both quantity and quality growth in their agriculture and fisheries sectors thanks to the 
reduction of air and water pollution. A key factor is that big business groups have interests in 
adopting strict regulatory standards because it can help increase their domestic market share. 
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In addition, the public campaigns of environmental activists are an important contributor to 
this “race to the top” or California effect (Vogel 1995).

Environmentalists often accuse the GATT/WTO of preventing its member countries 
from imposing process standards on imports. In their view, the WTO undermines domestic 
regulatory standards because imports from countries with lax process standards can flood a 
country with stricter regulatory standards (Daly 1993). However, others find that high levels 
of adoption of stricter environmental standards in the importing countries encouraged firms 
in the exporting countries to adopt this voluntary environmental program as well (Prakash 
and Potoski 2008). Recent studies on the roles of the WTO also show its growing sensitivity 
to environmental concerns along with promoting free trade. According to Cosbey and 
Marvrodis (2014), although the environmental measures of GATT/WTO have not changed 
much, the decisions for dispute cases presents that the WTO has recently become more 
friendly to environmental protection. As a representing example, in the case of US-Shrimp, 
which is dealt later in this paper as well, the Appellate Body made an environment friendly 
decision arguing for the importance of ‘conservation of exhaustible natural resources’. It is 
quite obvious that the panel and Appellate Body of the WTO are moving toward more active 
environmental protection than before. Perhaps, the WTO’s Appellate Body tries to keep 
balance between trade liberalization and environmental protection (Cosbey and Marvrodis 
2014; Krämer-Hoppe 2020; Reid 2020). 

How, then, should we assess these two opposing views about the relationship between 
free trade and environmental protection? Does free trade, which the GATT and WTO have 
existed to promote, harm the domestic and global environment as many environmentalists 
contend? Or can it improve the environment by generating the California effect at the 
country level, as some scholars argue? The next two sections help answer this question by 
examining some actual disputes adjudicated by the GATT and WTO as well as environmental 
notifications submitted to the WTO by member countries. 

DISPUTES INVOLVING FREE TRADE VERSUS ENVIRONMENTAL PROTECTION

This section introduces four cases of disputes pitting free trade against environmental 
protection, two that arose under the GATT and two from the WTO era. These are 
environment-related disputes submitted to the GATT/WTO. There are only about ten dispute 
cases, that are noted as directly relating to the environmental issues. Among them, these four 
cases have adopted the final ruling from the dispute settlement body. And those rulings were 
based upon the protection of environment. How has the GATT/WTO’s dispute settlement 
body responded when free trade and environmental protection collided? A review of these 
disputes helps us understand how seriously the GATT/WTO is committed to protecting the 
environment in practice. Article XX of the GATT, the CTE, and the Doha Round indicates 
some level of environmental concern, but they do not show how strongly the GATT/WTO 
is actually committed to this cause. Comparing the two pairs of cases can help us assess 
whether the WTO is actually more concerned with environmental protection than the GATT 
was. This section will show that applications of Article XX, which permits exceptions to 
the free trade rules of the GATT/WTO, usually have not been accepted as legitimate by 
its dispute settlement body, but that the practice of environmental protection seems to be 
improving in the WTO era. 

The first two cases involved disputes between the U.S and Canada under the GATT. 
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Canada complained that a U.S. prohibition of imports of tuna and tuna products from Canada 
was discriminatory and contrary to U.S. obligations under the GATT, nullifying benefits that 
should have accrued to Canada. However, the U.S. insisted that its action was fully justified 
under Article XX of the GATT. The U.S. pointed out that its restrictions on tuna imports from 
Canada were related to concerns for conserving exhaustible natural resources. As further 
evidence of non-discrimination, the U.S. observed that it had taken similar measures against 
imports from other countries, such as Costa Rica and Peru, for similar reasons. Canada 
agreed that tuna was an exhaustible natural resource, but it argued that alternative approaches 
to the conservation of tuna resources could be developed without the imposition of restrictive 
measures. It also argued that the U.S. did not present sufficient evidence to justify the need 
for restrictive measures. The panel concluded that the U.S. embargo on Canadian tuna 
imports was not consistent with free trade rules under the GATT, thus favoring free trade 
over environmental protection.8 

The second case was similar, but this time the U.S. filed a complaint against Canada, 
claiming that Canadian export restrictions on unprocessed sockeye salmon, pink salmon, 
and herring were inconsistent with its obligations under the GATT. Canada argued that this 
restrictive measure was an integral and longstanding component of the country’s overall West 
Coast fisheries conservation and management regime, and that it was consistent with Article 
XX of the GATT. The panel concluded that Canada’s export prohibitions were not justified 
under the GATT. It also ruled that Canada should be requested to refrain from replacing the 
export prohibitions with other measures that would have equivalent effects.9

These two cases show how difficult it has been to implement the provisions of Article 
XX that allow restrictions on free trade. Both the U.S. and Canada attempted to justify their 
restrictions on free trade by reference to their respective national standards, such as the 
Fishery Conservation and Management Act and the Canadian Fishery Act. But the panel 
in each case ruled that the countries imposing restrictions on free trade were not justified 
because they could use other measures to prevent the over-exploitation of natural resources. 

Since the transformation of the GATT into the WTO, environmental issues have received 
greater emphasis (Weinstein and Charnovitz 2001; Eckersley 2004). Has this emphasis 
on environmental protection under the WTO been reflected in the rulings of its dispute 
settlement body? The following two disputes under the WTO concerned air pollution and 
endangered species respectively, and the rulings on them show a gradual move toward 
environmental protection over free trade. Among the two, the latter case on endangered 
species – the ‘Shrimp-Turtle’ case - presents a notable change of the WTO’s decision when 
the value of free trade collides against the environmental issue. Table 1 briefly summarizes 
the rulings of the GATT/WTO for the dispute cases relating to environmental issues

8 GATT Panel Report (L/5198-29S/91), United States—Prohibition of Imports of Tuna and Tuna 
Products from Canada (Adopted on 22 February 1982). 

9 GATT Panel Report (L/6268 -35S/98), Canada—Measures Affecting Exports of Unprocessed Herring 
and Salmon (Adopted on 22 March 1988).
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 Table 1. Comparing the Environment related Dispute Cases of the GATT and the WTO 

Case Title

GATT DS: 
Prohibition of 

Imports of Tuna and 
Tuna Products from 

Canada

GATT DS: 
Measures 

Affecting Exports 
of Unprocessed 

Herring and Salmon

WTO DS:
Standards for 
Reformulated 

and Conventional 
Gasoline

WTO DS:
Import Prohibition of Certain 
Shrimp and Shrimp Products

Complainant Canada US Venezuela India; Malaysia; Pakistan; Thailand

Respondent US Canada US US

Panel Report 
Adopted

22 February 1982 22 March 1988 20 May 1996 6 November 1998

Panel Ruling

“the import 
prohibition was 

contrary to Article 
XI:1, and was 

justified neither 
under Article 

XI:2, nor under 
Article XX(g) 
of the General 
Agreement.”

“the measures 
maintained by 
Canada were 

contrary to GATT 
Article XI:1 and 

were justified 
neither by Article 

XI:2(b) nor by 
Article XX(g).”

“US was found to 
be violating WTO 
rules because it 
discriminated 

against the 
gasoline 
imports.”

“the import ban in shrimp and 
shrimp products as applied by the 
United States is inconsistent with 

Article XI:1 of the GATT 1994, and 
cannot be justified under Article XX 

of the GATT 1994.”

Appellate 
Body Report 

Adopted

20 May 1996 21 November 2001

Appellate 
Body 

Ruling10

“The appeal 
report upheld 

the panel’s 
conclusions 

(although it made 
some changes to 
the panel’s legal 
interpretation).”

“The Appellate Body reversed 
the panel’s finding that the US 

measure at issue is not within the 
scope of measures permitted under 
the chapeau of Article XX of the 
GATT 1994, but concluded that 

the US measure, while qualifying 
for provisional justification under 
Article XX(g), fails to meet the 
requirements of the chapeau of 

Article XX.”

Source: The WTO homepage11 

The first case involved domestic environmental laws of the U.S.—specifically, the 
Clean Air Act and regulations based on the Environmental Protection Agency Act—that 
were intended to control pollution caused by the combustion of gasoline manufactured in 
or imported into the U.S. The U.S. allowed only the sale of specified types of gasoline that 

10 The appealing process or Appellate Body established in 1995 when the GATT was transformed into 
the WTO. 

11 Contents can be found from “The Environmental Disputes in GATT/WTO (https://www.wto.org/
english/tratop_e/envir_e/edis00_e.htm) and the “Chronological List of Dispute Settlement (https://
www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm). 
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were less harmful to the air. Venezuela complained to the WTO that the U.S. legislation 
discriminated against foreign exporters of gasoline because it had different quality standards 
for domestically produced and foreign gasoline. The U.S. responded disapprovingly that the 
baseline provided by the U.S. gasoline rules was applied equally to both domestic and foreign 
products. The U.S. also noted that its regulations could be justified on the basis of Article XX 
as they were necessary to improve air quality or prevent air pollution. However, the panel 
rejected the U.S. argument, concluding that the U.S. standard was in violation of the GATT/
WTO.12 

This case, which arose just after the establishment of the WTO, thus turned out much 
like the two disputes under the GATT that were discussed above. Once again, the exception 
provided in theory by Article XX was not granted to U.S.’s clean air standards. In all three 
cases examined thus far, the panel indicated that using alternative measures to protect the 
environment without restricting free trade were available. The provisions contained in Article 
XX did not serve their apparent purpose of bolstering environmental protection in any of 
these cases.

However, in the second dispute case related to environmental protection under the WTO 
that came after the case of U.S. import ban on a certain gasoline, its dispute settlement body 
showed its preference for environmental protection over free trade. This case is known 
as the Shrimp-Turtle case, which is most often referred to when trade dispute relating to 
environment is under consideration. The Shrimp-Turtle case can be regarded as the first 
critical case in which the environmental protection was taken more importantly than free 
trade by the WTO dispute ruling. In this case, India, Malaysia, Pakistan, and Thailand 
all complained against a U.S. ban on the importing of certain shrimp products, which the 
U.S. had imposed to protect the sea turtle in accordance with its Endangered Species Act. 
The U.S. used turtle excluder devices (TEDs) in fishing areas that had a high possibility of 
encountering sea turtles. The U.S. argued that if the technology or harvesting method used 
to catch shrimp might be harmful to sea turtles, it could ban the import of these shrimps. The 
complainant countries contended that this would require them to always use TEDs if they 
wanted to export shrimp to the U.S., which constituted a discriminatory action against them. 

The panel ruled that the U.S. ban on imports of shrimp and shrimp products violated 
the provisions of the WTO and could not be justified under Article XX. However, when the 
U.S. appealed to the WTO’s Appellate Body, this tribunal reversed the panel’s decision. The 
Appellate Body ruled that under the WTO, member countries had the right to take actions 
to protect the environment and endangered species. It agreed that U.S. measures to restrict 
free trade of shrimp could be justified under Article XX. It clearly reversed the panel’s 
decision with respect to Article XX, but it also viewed the manner of the application of U.S. 
measures as having caused unjustifiable and arbitrary discrimination against the respondent 
countries since the U.S. provided only the Caribbean countries with technical and financial 
assistance in implementing TEDs.13 Furthermore, in regards of compliance proceedings, 
“Malaysia requested that the matter be referred to the original panel pursuant to Article 21.5 
of the DSU.”14 yet, the Appellate Body concluded that the US had been complying to the 

12 WTO Panel Report (WT/DS2/9), United States—Standards for Reformulated and Conventional 
Gasoline (Adopted on 20 May 1996). 

13 WTO Panel Report (WT/DS58/AB/R), United States—Import Prohibition of Certain Shrimp and 
Shrimp Products (Adopted on 6 November 1998).

14 https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds58_e.htm.



128 HyO WON LEE AND JOHANN PARK

requirements of the Article XX by revising the guidelines of their public law.
This case is important and differs from the previous three cases in the following two 

respects. First, unlike the previous cases, this case showed that the WTO should allow some 
trade restrictions designed to protect the environment. According to DeSombre and Barkin 
(2002), the rulings of the Appellate Body are “more focused on sea turtle protection, and 
less focused on protecting the US shrimping industry.” The WTO’s Appellate Body showed 
preference for environmental protection over free trade clearly for the first time. Second, 
unlike the previous cases in which trade restrictions were only to be applied on the basis of 
products, not production process, this case showed that the WTO should also allow trade 
restrictions on the basis of production process. And if the process of production has negative 
impact on the environment, trade restrictions can be imposed from the trading partners. 

The last case may mean that the dispute settlement body of the WTO began to reflect 
the growing concerns of the WTO and its members with environmental protection, but the 
four cases, on the whole, demonstrate the limits of the WTO to reconcile free trade with 
environmental protection in several ways. 

First, the number of environmental-related disputes submitted to the GATT/WTO has 
been quite small: six under the GATT (out of a total of more than 200 cases) and four of 
over 500 cases under the WTO.15 Among these 10 cases, a final ruling was adopted in six 
instances. Two of these were directly related to public health, not environmental protection. 
Moreover, a handful of countries, including the U.S., were dominant participants in this 
dispute area while the great majority of countries were silent. 

Second, the four cases examined above display the difficulties associated with justifying 
restrictions of free trade based on the general exception rules of Article XX. It is difficult 
for parties in a dispute to demonstrate the actual impact of such trade restrictions on the 
environment of both the importing and exporting countries, even if such restrictions are 
allowed in principle by the WTO. On the other hand, it is relatively easy to show how the 
economic interests of a complainant country are damaged due to the respondent country’s 
restrictions. The WTO usually ruled that such trade restrictions were not “necessary” to 
protect the environment and that the countries involved could find alternative measures other 
than restricting trade to achieve their desired environmental goals. Even in the last case in 
which the WTO supported trade restrictions based on environmental protection, it found a 
problem in the manner of trade restrictions on the part of the respondent country. 

Third, no other provisions governing environmental protection other than Article XX 
are available in the dispute settlement process. Although the WTO has shown a general 
concern to resolve the conflict between free trade and environmental protection in favor 
of sustainable development, it has yet to produce more actual rulings or policies reflecting 
such efforts. Many discussions occurring within the WTO do not seem to have resulted in 
any actual change in WTO rules. The Doha Round is still neither complete nor defunct, and 
it is not likely that the member countries will achieve any agreement in this round. Recent 
WTO reports have not mentioned the CTE or other discussions on environmental issues. 
If the WTO’s discussions do not produce any further provisions related to environmental 
protection, it is hard to expect that future implementation of the existing rules will promote 
environmental protection. 

Finally, the four cases examined reflect conflicts between national environmental 

15 See the Appendix or http://www.wto.org/english/tratop_e/envir_e/edis00_e.htm for environmental 
dispute cases in the GATT/WTO.
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provisions and multilateral rules of the GATT/WTO. Fisheries laws of the U.S. and Canada, 
the U.S. Clean Air Act, and the U.S. Endangered Species Act are all examples of national 
environmental provisions. However, the imposition of restrictive measures on the basis 
of these acts can also be viewed as a pretext concealing the ulterior motive of protecting 
domestic products. When a country cites environmental concerns to justify restricting free 
trade with other countries, it is difficult to judge whether that country is really committed to 
environmental protection or is using this stated concern as a pretext to support a domestic 
industry. 

In sum, the critics of the WTO may be right when they argue that this body has tended 
to favor free trade in cases where this principle appears to collide with environmental 
protection. The four points just noted have prevented the WTO from making a stronger 
commitment to environmental protection, even though the WTO has recently been expressing 
greater concern for the environment than previously.16 

The most recent environmental dispute to come before the WTO arose in 2011. On 
February 17 of that year, Ukraine requested consultations, as the first step in the WTO’s 
dispute settlement process, with Moldova regarding the latter country’s law “On Charges 
for the Contamination of Environment” of February 25, 1998, which imposed two types of 
charges only on imported products. On March 3, 2011, the European Union asked to join 
the consultations, and Moldova accepted this request. Argentina, China, Saudi Arabia, and 
the U.S. also joined the case as third parties. The panel for this case was established in June 
2011, but it has still not convened.17 No progress in the dispute has been made as of this 
writing. 

INCREASING EFFORTS OF THE WTO AND THE RESPONSE OF MEMBER 
COUNTRIES

Up to this point, we have focused on the results of environmental disputes to show 
whether the WTO has been implementing its environmental provisions in practice. However, 
dispute settlement cases deal only with those instances where the implementation of 
environmental provisions conflicts with free trade rules. These cases, on the whole, indicate 
that the WTO favors free trade over environmental protection. This section of the paper 
covers other recent efforts of the WTO and the responses of the member countries to the 
WTO’s concern for environmental protection. 

One of the items in the CTE’s work program is to enhance the “transparency of 
environmental trade measures.” The WTO has established a database, Environmental 
Database (EDB), which contains member countries’ environmental-related notifications, 
in response to a recommendation in the CTE’s 1996 report. WTO members are required 
to report their environmental measures in the form of notifications, and the EDB enables 
member countries to share this information conveniently, thereby increasing the transparency 
of environmental measures. The database includes notifications of environment-related 

16 See recent publication of the WTO, “Short Answers to Big Questions on the WTO and the 
Environment.” On environmental issue, check https://www.wto.org/english/res_e/publications_e/
envirqapublication_e.htm.

17 DS 421. Moldova—Measures Affecting the Importation and Internal Sale of Goods (Environmental 
Charge). http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds421_e.htm. 
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measures under WTO agreements or preferential and regional trade agreements, as well as 
those mentioned in Trade Policy Reviews. The number of notifications submitted can reflect 
how concerned the member countries are about environmental protection. 

Figure 1 presents the number of environmental-related notifications from 1997 to 2019. 
It shows that the notifications have increased significantly during the 20 years of the WTO’s 
existence. The number of environmental-related notifications grew from 165 in 1997 to 
245, 311, and 453 in 2000, 2005, and 2010 respectively. It then reached 620 in 2013 before 
dropping slightly to 575 in 2016. The proportion of environmental-related notifications 
among all trade notifications has also increased, from 8.1% in 1997 to 10.7% in 2000 and 
14.6% in 2015. Since 2010, about 15% of notifications by members have been related to 
the environment. This increase may reflect a growing concern for environmental protection 
and could indicate that the WTO’s efforts have indeed been effective in fostering greater 
sensitivity to this area among member countries. 

More recently, the total environmental-related notifications have been increased to 602 
and 663 in 2017 and 2018 respectively. The portions of the notifications are over 15% for 
both of the years.19 This trend presents that the member countries of the WTO are concerned 
with the environmental protection along with the free trade. We may also argue that 
nowadays it is difficult for the countries to report on trade policies without considering the 
environmental aspects. Moreover, these notifications were presented by both developed and 
developing countries. Among the 575 environmental notifications reported in 2016, about 
30% of them were from the U.S. and EU, with 98 and 80 notifications, respectively. The 
majority of the environmental related dispute settlement cases were brought against the US. 
The US has been restricting imports from other countries in order to protect the environment 
as well. However, many other members, including developing countries such as Mexico, 
China, Chile and Brazil, also submitted environmental-related notifications in 2016, and 
about half of all WTO members (77 countries in all), presented at least one such notification. 20

18 https://www.wto.org/english/tratop_e/envir_e/envdb_e.htm. 
19 https://edb.wto.org. 
20 https://www.wto.org/english/tratop_e/envir_e/envdb_e.htm. 

Figure 1. Environmental-related Notifications (1997-2016)18
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In sum, the increasing number of environmental-related notifications by a large number 
of member countries could indicate some success in the WTO’s efforts to protect the 
environment while also promoting free trade.

CONCLUDING REMARKS

The GATT/WTO has existed primarily to promote free trade between nations and has 
contributed greatly to the spread of free trade all over the world. When the GATT was 
founded in 1948, not many countries participated in it, but today almost all countries are 
WTO members. When the GATT was transformed into the WTO in 1995, marking the 
beginning of the global free trade era, environmental activists worried about a race to the 
bottom with regard to environmental protection while progressive economists worried about 
a race to the bottom with regard to wages, especially among workers in developing countries.

The WTO’s performance during the last 25 years shows that it has contributed greatly to 
economic growth and wage increases in developing countries (Sachs and Woo 2003; Ching 
et al. 2011; Chemutai and Escaith 2017), although wages in developed countries like the U.S. 
have been stagnant or even declined. However, global economic growth has brought with 
it increased risks of environmental degradation, and environmental protection has emerged 
as one of the most urgent tasks facing humanity, as reflected in the Paris Agreement on 
Climate Change. Despite Former US President Donald Trump’s refusal to acknowledge this 
pressing global environmental problem, nobody can ignore the importance of environmental 
protection for human survival. 

Since its foundation, the GATT/WTO has taken notice of the possible tradeoff between 
free trade and environmental protection. The GATT contained Article XX, General 
Exceptions, which stipulated exceptions to free trade. According to this article, member 
countries could impose restrictions on free trade to protect human, animal, or plant life. The 
WTO established the CTE, which subsequently worked on environment-related items in its 
work program, such as taxes and other environmental requirements, transparency of trade 
measures used for environmental purposes, environment and trade liberalization, and treating 
domestically prohibited goods as hazardous waste. The CTE has also brought environmental 
issues to the forefront in the WTO’s Doha Round, during which discussions and negotiations 
about free trade and environment have taken place.

However, two contending perspectives on free trade and environmental protection are 
in sharp conflict. One of them views free trade as destroying the environment, whereas the 
other sees free trade as protecting and even improving the environment. According to the 
skeptical view, free trade steadily undermines domestic regulatory standards concerning the 
environment because those standards make domestic products less competitive in global 
markets, pressuring nations to lower their regulatory standards voluntarily to make their 
firms more globally competitive or to attract foreign firms. For this view, Article XX of 
the GATT/WTO has failed to favor environment over free trade, and the WTO’s efforts to 
show environmental concern, including the establishment of the CTE and the environmental 
discussions in the Doha Round, have had no significant impact on environmental protection 
in actual practice. Critics further claim that most MEAs have had little impact, largely due to 
their lack of enforcement mechanisms. In their view, this situation is predictable because the 
WTO’s driving concern is to foster free trade, not to preserve the environment.

According to the optimistic view, free trade does not necessarily undermine domestic 
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regulatory standards governing the environment. Rather, nations may enact stricter domestic 
regulatory standards and national firms may support them because these standards may 
keep foreign exporters from securing access to their domestic markets. Moreover, foreign 
nations may also enact stricter regulatory standards so that they can export their products to 
nations with stricter standards. In this view, free trade may actually strengthen regulatory 
standards for environmental protection on the global level. This phenomenon is called the 
California effect in the United States. According to proponents, the WTO has been making 
some progress toward environmental protection, though the achievements thus far has yet to 
be satisfactory, and environmental activists should not accuse the WTO of ineffectiveness in 
its environmental measures but should encourage the WTO to continue its efforts to advance 
environmental protection. 

Each of these two views has some empirical support, so it is hard to conclude that either 
one is clearly right or wrong. There is ample evidence that both effects have occurred in 
different situations. The WTO and its member countries should seek to formulate trade 
policies that could encourage the California effect. 

However, as for whether the WTO’s practice has directly contributed to environmental 
improvements, the positive view seems to be gaining more support than the pessimistic 
view in recent years. In this article, we reviewed four disputes involving free trade and 
environmental protection under the GATT/WTO. The dispute settlement body ruled that in 
all four cases except the last one, the general exceptions to free trade were not applicable 
because the country concerned could take alternative steps other than restricting free trade to 
protect the environment. The WTO ruled that the application of Article XX was legitimate 
only in the fourth case. It may be said that this ruling signifies some improvement in the 
WTO’s commitment to environmental protection, although the exporting countries accused 
of harming the environment still won this case against the complainant (the United States) 
on account of evidence that the U.S. had implemented discriminatory technical assistance 
policies. Although this ruling suggests certain level of sensitivity to environmental concerns 
at the WTO, the organization’s efforts have not borne fruit in the actual results of cases 
submitted to the WTO for dispute settlement. 

The growing number of environment-related notifications submitted by WTO 
member countries over the last two decades appears to reflect an increasing sensitivity to 
environmental protection. Both the total number of such notifications and their proportion 
of all trade-related notifications have increased considerably, and the number of member 
countries providing environment-related notifications is large enough to encompass a 
significant collection of both developed and developing countries. This evidence may support 
the second view about free trade and environmental protection. 

We may need more evidence to properly assess the validity of the two opposing views 
regarding free trade and environmental protection. This evidence could include the results of 
additional environmental-related disputes that may be submitted to the WTO for settlement 
or the actual improvement or degradation of the environment in member countries that are 
submitting environment-related notifications to this organization. However, it is clear that the 
WTO is supporting environmental protection over free trade more actively than the GATT 
as shown in the rulings of the Appellate Body of the WTO on Shrimp-Turtle case and in the 
increasing number of environment-related notifications by its member countries. 
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APPENDIX: ENVIRONMENTAL DISPUTE CASES
(https://www.wto.org/english/tratop_e/envir_e/edis00_e.htm)
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Moldova – Measures Affecting the Importation and Internal Sale of Goods (Environmental 
Charge). Panel established, but not yet composed on 17 June 2011.

Case brought by Ukraine. 
European Communities — Measures affecting asbestos and asbestos-containing products. 

WTO case No. 135. Ruling adopted on 5 April 2001. Case brought by Canada.
United States — Import Prohibition of Certain Shrimp and Shrimp Products, the “shrimp-

turtle” case. WTO case Nos. 58 and 61. Ruling adopted on 6 November 1998. Case 
brought by India, Malaysia, Pakistan and Thailand. Recourse to Article 21.5 of the 
DSU. Ruling adopted on 21 November 2001. Case brought by Malaysia.

United States — Standards for Reformulated and Conventional Gasoline, WTO case Nos. 2 
and 4. Ruling adopted on 20 May 1996. Case brought by Venezuela and Brazil.

United States — Taxes on Automobiles, ruling not adopted, circulated on 11 October 1994. 
Case brought by EU.

United States — Restrictions on Imports of Tuna, “son of tuna-dolphin,” ruling not adopted, 
circulated on 16 June 1994. Case brought by EU.

United States — Restrictions on Imports of Tuna, the “tuna-dolphin” case, ruling not 
adopted, circulated on 3 September 1991. Case brought by Mexico, etc.

Thailand — Restrictions on the Importation of and Internal Taxes on Cigarettes, ruling 
adopted on 7 November 1990. Case brought by US.

Canada — Measures Affecting Exports of Unprocessed Herring and Salmon, ruling adopted 
on 22 March 1988. Case brought by US.

United States — Prohibition of Imports of Tuna and Tuna Products from Canada, ruling 
adopted on 22 February 1982. Case brought by Canada.
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