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Abstract 

Security Exceptions in the WTO System and  

Its Implications to the Current International Trade: 

Section 232 of the U.S. Trade Expansion Act of 1962  

And the WTO Compatibility 

 

Yoonjin Park 

International Cooperation 

Graduate School of International Studies 

Seoul National University 

 

     The relationship between national security and international trade has 

a long history that can be traced back to the establishment of GATT in 1947. 

In fact, these two arenas are closely linked, which can be particularly found 

in Article XXI of the GATT. This provision allows Member States to impose 

international trade measures for a purpose related to their national security 

interests. Due to this broad framework under the GATT/WTO system, some 

countries have implemented highly controversial trade sanctions claiming 

Article XXI as a justification for such actions.   



    The security exceptions clause has recently come into attention, since 

the Trump administration took the lead of revival of Section 232 of the US 

Trade Expansion Act of 1962. Section 232 gives the U.S. authority a 

discretion to conduct investigations to determine effects of imports on the 

national security. In 2018, the US Department of Commerce released Section 

232 reports on imported steel and aluminum, arguing that imports of such 

sectors “threaten to impair the national security.” The selective list of 

countries by the U.S. heightened international attention and threatened the 

current multilateral trading system. 

     This study qualitatively conducts a critical assessment of legal texts of 

Article XXI of the GATT and its relations to Section 232 of the U.S. Trade 

Expansion Act of 1962. Moreover, this thesis analyzes cases pursuant to 

Section 232 from the years 1963 to 2020 and the most recent WTO case 

pursuant to Article XXI of the GATT in 2019. Based on the case studies, this 

paper addresses the legal status of security exception provisions under the 

current GATT/WTO system.  

The results of this study are as follows: Section 232 was developed to 

exert a high degree of discretion by the investigating authorities, unlike other 

trade sanctions that are subject to stricter obligations under the WTO. This is 

mainly due to the absence of the GATT/WTO ruling and precedents to define 



the scope of essential security interests. Although the recent WTO Panel 

report of Russia- Measures Concerning Traffic in Transit in 2019 clarified 

key terms of the self-judging nature from the security exceptions provision, 

the study finds that it has limited implications to the recent cases pursuant to 

Section 232, which are mostly involved with economic interests for the 

purpose of national security during peacetime. Therefore, the study suggests 

a development of FTAs under the bilateral framework in order to prepare for 

future trade issues in a more predictable manner.   

This research is unique as it is among the few to analyze the two 

contrasting approaches to security exception provisions, by illustrating cases 

pursuant to Section 232 of the US Trade Expansion Act of 1962 and the  

WTO Panel Report. Hence, it provides future discussions on the security 

exceptions provision and offers a view as to countries, such as South Korea, 

to effectively participate in the global trade. 
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Chapter I. Introduction 

 

 

1-1 Background 

The relationship between national security and international trade is 

a subject with a long history that can be traced back to the establishment of 

the GATT in 1947. In fact, these two issues are closely linked to each other 

in international commerce, most notably in the Article XXI of the GATT: 

Security Exceptions provision. In the current international trade system, 

security exceptions allow States to take global trade measures for purposes 

related to national security. In other words, it allows the use of economic 

measures, including sanctions on imported goods, to achieve political goals 

essential to national security. 

In particular, the Trump administration triggered the question of the 

relationship between national security and international trade at the center of 

trade disputes. Under the leadership of the Trump administration, the 

revitalization of Section 232 of the U.S. Trade Expansion Act of 1962 

(hereinafter Section 232), which is based on the security exceptions, showed 

strong U.S. protectionist tendencies. In March 2018, President Trump 

declared the final decision to impose tariffs on imported steel and aluminum 
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under Section 232.1 Despite the current imposition of more than 150 anti-

dumping and countervailing tariffs on steel and aluminum products only, the 

U.S. government claimed the impacts of serious damage to domestic 

industries essential to its national security through Section 232.  

According to the Presidential Memorandum in April 20172, 

President Trump instructed the Secretary of Commerce to analyze the 

possible threats of core industries, such as automobiles, aircrafts, 

shipbuilding and semiconductors in addition to steel and aluminum, to 

national security under the Trade Expansion Act of 1962. As they are 

important elements of US manufacturing and defense bases, this also 

suggested the possibility of further investigations in the future by expanding 

to the area of the industry, raising the need to keep an eye on the U.S. import 

sanctions actions based on the Trade Expansion Act of 1962.  

Accordingly, from 2018 to 2020, the Trump Administration initiated 

six additional investigations pursuant to Section 232, which covered 

products related to automobile parts, uranium ore, titanium sponge, 

 
1 U.S. Library of Congress, Congressional Research Service, Section 232 

Investigations: Overview and Issues for Congress, by Rachel F. Fefer et al., 

R45249 (2021), 2. 
2 U.S. President, “Memorandum on Steel Imports and Threats to National 

Security”, Office of the Federal Register, National Archives and Records 

Administration, (April 20, 2017), https://www.govinfo.gov/app/details/DCPD-

201700259 
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transformers and grain-oriented electrical steel parts, mobile cranes and 

vanadium.3 The U.S. Department of Commerce affirmed the threats to 

national security for imports of automobile parts, uranium ore and titanium 

sponge; no trade enforcement actions were taken in terms of imposing 

tariffs or quotas at this time. Unlike the cases of steel and aluminum, the 

Commerce reports were not disclosed to the public. Moreover, findings of 

the cases over transformers and vanadium were not released; the 

Commerce’s determination on these two cases is still unknown to the 

present.4 

Such trajectory of the U.S. strengthening trade enforcement actions 

through Section 232 has raised a number of controversial issues in the 

international trade framework. As the Trump Administration showed 

potential usages of Section 232 for the U.S. trade measures and political 

leverages, this paper aims to provide a layout of the overlapping security 

exception clauses in the GATT/WTO system and the U.S. Trade Expansion 

Act of 1962.  

 

 

3 U.S. Library of Congress, 4. 

44 Ibid. 
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1-2 Scope of the Study 

 

      This study qualitatively conducts a critical assessment of legal texts 

of Article XXI of the GATT and its relations to Section 232 of the US Trade 

Expansion Act of 1962. Moreover, this thesis will analyze the cases pursuant 

to Section 232 from the years 1963 to 2020 and the most recent WTO Panel 

report, Russia- Measures Concerning Traffic in Transit in 2019, pursuant to 

Article XXI of the GATT. Based on the case analysis, this paper addresses the 

status of security exception provisions under the current GATT/WTO system. 

As this paper is among the few to analyze the implication of the WTO 

Panel report pursuant to security exceptions clauses to Section 232, it aims to 

address the limitations to regulate trade measures in dispute under the current 

WTO system and therefore offer a potential mechanism to address the 

controversy over the security exception provisions.   

 

1-3 Literature Review 

 

 Security Exception clauses have been a traditional controversy in 

the field of international trade law. Thus, many scholars have addressed legal 

essences of such controversies. To be specific, the essence of controversy 
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over Article XXI (b) of the GATT lies within the provision itself.5 In this 

provision, the language “it” allows the WTO Members a sole discretion to 

determine whether an action of invoking a sanction measure conforms to the 

legal requirement. This leads to the fact that each WTO Member decides what 

its “essential security interests” are. Moreover, another important contention 

lies on its self-judging mechanism. The contention over self-judging clause 

came into the attention along with the two cases: US-The Cuban Liberty and 

Democratic Solidarity Act and Nicaragua – Measures Affecting Imports from 

Honduras and Colombia.6 In these two cases, the state discretion, implied in 

Article XXI of the GATT, was used as a defense mechanism. Despite the 

important role of US-The Cuban Liberty and Democratic Solidarity Act where 

the European Council directly raised a complaint over the application of 

security exception by the U.S. against Cuba, the U.S. and the European 

Council informally settled this case and hence lost the opportunity for the 

WTO panel to address controversial issues over security exception clauses.7 

 
5 Raj Bhala, “National Security and International Trade Law: What the GATT 

Says, and What the United States Does”, University of Pennsylvania Journal of 

International Economic Law, vol 19, no.2 (1998), 263. 
6 Ji Yeong Yoo and Dukguen Ahn, “Security Exceptions in the WTO System: 

Bridge or Bottle-Neck for Trade and Security?”, Journal of International Economic 

Law, vol. 19, no. 2 (2016), 428. 
7 Ibid. 
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Such characterization of Article XXI of the GATT brings “a very 

big loophole” in the multilateral trading system.8 Due to the self-judging 

security exception, the overwhelmingly large portion of security-related 

measures are unregulated by the international trade law system. 

Accordingly, Article XXI of the GATT establishes “an ambiguous and 

broad framework” for imposing international trade measures for purposes 

related to national security.9 In fact, the Regan, Bush and Clinton 

administrations relied on this provision to support its unilateral enactment of 

imposing several controversial sanctions. In this way, Article XXI of the 

GATT provides no effective constraint on the WTO Members from enacting 

national security sanctions.10  

Under this context, many experts point out that Section 232 is a way 

for the U.S. to use the Article XXI to pursue its trade protective measures. 

The section 232 was established with the purposes of protecting domestic 

industries that can be related to national security. The measures are 

 
8 Roger P. Alford, “The Self-Judging WTO Security Exception”, Utah Law 

Review, no.3 (2011), 698. 
9 Bhala (1998), 266. 
10 Ibid. 
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considered to be similar to other general trade protection measures by its 

own context.11  

Section 232 allows a strong degree of state discretion. The most 

particular problem of Section 232 is that its specific legal requirements 

focus on determining the definition of the national security and selectively 

implementing the necessary measures. Accordingly, in order to restrain 

countries such as the U.S. from imposing trade measures under Section 232, 

many scholars have addressed the necessity to reform the outdated text of 

Article XXI of the GATT.  

First of all, Article XXI is not sufficient enough to cover different 

challenges in the modern trading system such as energy security, terrorism, 

etc.12 In order to do so, it is prerequisite that certain standards and 

accountability as to determine the application of security exception are 

properly established.13 Some scholars state that the WTO dispute settlement 

 

11  유지영, “국가 안보 위협 논란에 따른 미국의 1962 년 무역확장법 

232 조 수입조치에 대한 통상법적 쟁점” [Issues of US Section 232 Import 

Measures on National Security in International Trade Law], 통상법률, 138 호 

(2017), 12.  
12 Yoo and Ahn (2016), 429 
13 A. Cann, Jr. Wesley, “Creating Standards and Accountability for the Use of the 

WTO Security Exception: Reducing the Role of Power-Based Relations and 

Establishing a New Balance Between Sovereignty and Multilateralism” Yale Journal 

of International Law, vol. 26. (2001), 425. 
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mechanism should not be the only available venue, and thus claim for the 

involvement of the United Nations to address this issue. Some argue that the 

application of security exceptions in the field of international investment 

law, since “Essential Security interests” can be a new way for nations to 

pursue investment protection.14  

The lack of legal review over the security exception provisions can 

cause the risk of abuse and clauses remaining to be ambiguous. It is 

possible, nonetheless, that some of the WTO Members may prefer the 

ambiguity of existing security exceptions rather than allowing an objective 

review.15 It will not be profitable for some of the Members in the long term, 

especially for developing countries with relatively weaker economic 

strengths.    

 

 

 

 
14 Ibid. 430 

15  이지수, “무역제한조치와 안보: WTO 안보상 예외에 관한 해결되지 

않은 문제들” [Trade Restrictive Measures and Security: Unsettled Issues on the 

WTO Security Exceptions],국제경제법연구, 15 권 3 호 (2017), 190. 
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Chapter II.  Article XXI of the GATT 

 

2-1 Overview of Article XXI of the GATT   

 

     The provision of security exceptions is one of the areas that 

traditionally have been controversial in the international trade law system. 

Article XXI of the GATT stipulates exceptions to all GATT's obligations. 

The security exception provisions found in the current WTO system 

inherited most elements of Article XXI of the GATT as given below. 

: 

Article XXI16 

Security Exceptions 

 

Nothing in this Agreement shall be construed  

(a) to require any contracting party to furnish any information the disclosure of which it 

considers contrary to its essential security interests; or  

 
16 Highlights added by the author with no change from the original text 
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(b) to prevent any contracting party from taking any action which it considers 

necessary for the protection of its essential security interests  

(i) relating to fissionable materials or the materials from which they are 

derived;  

(ii) relating to the traffic in arms, ammunition and implements of war and to 

such traffic in other goods and materials as is carried on directly or indirectly 

for the purpose of supplying a military establishment;  

(iii) taken in time of war or other emergency in international relations; or  

(c) to prevent any contracting party from taking any action in pursuance of 

its obligations under the United Nations Charter for the maintenance of international 

peace and security. 

 

The phrase “which it considers contrary to its essential security 

interests” from XXI (a) and “which it considers necessary for the protection 

of its essential security interests” from XXI (b) are most controversial in 

terms of interpretating the extent of state’s self-judging discretion. 

 

2-2 The Nature of the Self-Judging Clause 

 

The most controversial element of this article is “which it considers 

necessary for the protection of its essential security interests”, as set out in 
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Article XXI (b) of the GATT. Specifically, the provision of “it considers” 

allows the WTO Members to exercise their sole discretions in determining 

and implementing sanctions that are compliant with the requirements. This 

leads to the fact that each WTO Member state can determine what "essential 

security interests" are. This leaves a room for interpretation that security 

interests can be set for economic purposes beyond military defense and thus  

economic measures such as sanctions and tariffs can be taken by the WTO 

Members accordingly. 

As such, this provision, which can be given a wide range of 

discretionary power to an investigating institution of an importing country, 

has the nature of a self-judging clause. Hence, it is highly likely that state 

discretion may be used as a defense mechanism in the international trade 

relations. This can be clearly seen in the cases filed with the ICJ and the 

GATT in connection with the U.S. trade sanctions against Nicaragua.17 In 

the case filed with the ICJ, Military and Paramilitary Activities in and 

Against Nicaragua (Nicaragua v US), the ICJ found that it had a clear 

jurisdiction to review the case with respect to essential security interests 

since the security exception provision of the 1956 Treaty of Friendship, 

 

17 Yoo and Ahn (2016), 420. 
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Commerce and Navigation does not include the phrase “it considers”.18 On 

the contrary, in the case of United States-Trade Measures Affecting 

Nicaragua, which was filed with GATT19, the state's discretion was 

acknowledged in response to a request for restriction on panel jurisdiction in 

the U.S. because the phrase “it considers” exists in the security exception 

clause.  

The United States asserted its firm adherence to self-judging nature 

of Article XXI of the GATT stating that “it was not for GATT to approve or 

disapprove the judgement made by the United States as to what was 

necessary to protect its national security interests; GATT was a trade 

organization, and had no competence to judge such matters.”20 Thus, it can 

be argued that the presence or absence of this phrase, “it considers”, gives 

the contracting parties legitimate reasons to decide whether to apply Article 

XXI of the GATT. Based on this review, a legal issue emerges as a self-

judging clause in the security exception clause. 

 

 
18  See ICJ, Military and Paramilitary Activities in and Against Nicaragua 

( Nicaragua v US ), Judgment, 1986, ICJ Rep. 14 (June 27, 1986) 
19 See GATT, United States – Trade Measures Affecting Nicaragua , Report by 

the Panel, L/6053 (October 13, 1986) 
20 Check GATT Council, Minutes of Meeting Held in the Centre William 

Rappard on May 29, 1985, at 5, C/M/188 (June 28, 1985) 
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2-3 Legal Ambiguity of Interpretation 

 

The self-judging clause arising from Article XXI (b) of the GATT 

raises controversy concerning the ambiguity of the interpretation of the legal 

text. In this regard, scholars agree that the GATT security exception is a 

"very big loophole" in the multilateral trade system.21 They argue that a 

large number of trade sanctions have not been regulated by the international 

trade law so far due to the ambiguity of the interpretation of self-judging 

clauses.  

It also points out that Article XXI of the GATT establishes “an 

ambiguous and broad framework” for enabling the international trade 

sanctions for national security-related purposes.22 Due to this ambiguity 

under the GATT/WTO system, the U.S. Trade Expansion Act of 1962 has 

enabled the Reagan, Bush, Clinton and Trump administrations to make 

unilateral decisions to impose trade measures under Section 232 over the 

past years. 

Subsequently, the ambiguity problem under the GATT/WTO system 

prevents the WTO Member states to effectively respond to the trade 

 
21 Alford, 698. 
22 Bhala, 265. 
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restrictions under the national security-related industries. The legal 

discussion over the security exceptions provision had been excluded from 

the jurisdiction of the WTO panels until 2019 and there has been a tendency 

that state parties opt out for bilateral negotiations rather than relying on the 

WTO dispute settlement proceedings. 

 

 

Chapter III. Section 232 of the US Trade Expansion Act  

 

 

3-1 Overview of Section 232  

 

Section 232 of the Trade Expansion Act of 1962 (19 U.S.C. §1862, 

as amended) authorizes the Secretary of Commerce to conduct 

comprehensive investigations to determine the effects of imports of any 

article on the national security of the United States.  
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The wordings of Section 232 of the Act23 are as follows: 

(a)PROHIBITION ON DECREASE OR ELIMINATION OF DUTIES OR OTHER IMPORT 

RESTRICTIONS IF SUCH REDUCTION OR ELIMINATION WOULD THREATEN TO IMPAIR 

NATIONAL SECURITY 

 

No action shall be taken pursuant to section 1821(a) of this title or pursuant to section 

1351 of this title to decrease or eliminate the duty or other import restrictions on any 

article if the President determines that such reduction or elimination would threaten to 

impair the national security. 

(b)INVESTIGATIONS BY SECRETARY OF COMMERCE TO DETERMINE EFFECTS ON 

NATIONAL SECURITY OF IMPORTS OF ARTICLES… 

 

(A) Upon request of the head of any department or agency, upon application of an 

interested party, or upon his own motion, the Secretary of Commerce … shall immediately 

initiate an appropriate investigation to determine the effects on the national security of 

imports … 

… 

 

 

Section 232 allows any department, agency, interested party to 

request the Department of Commerce to initiate an investigation to consider 

effects of imports on the U.S. national security. In terms of national security, 

Commerce considers (1) existing domestic production of the product; (2) 

future capacity needs; (3) manpower, raw materials, production equipment, 

 
23 Shortened by the author and highlights added by the author for emphasis.  

see the full original text in 19 U.S. Code §1862 – Safeguarding national security. 

https://www.law.cornell.edu/uscode/text/19/1821#a
https://www.law.cornell.edu/uscode/text/19/1351
https://www.law.cornell.edu/uscode/text/19/1351
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=19-USC-535737396-1636531275&term_occur=999&term_src=title:19:chapter:7:subchapter:II:part:IV:section:1862
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facilities, and other supplies needed to meet projected national defense 

requirements; (4) growth requirements, including the investment, 

exploration, and development to meet them; and (5) any other relevant 

factors.24  

<Figure 1. Section 232 Investigation Process> 

 

[Source: Author’s graphics based on the information from 19 U.S. Code §1862 – 

Safeguarding national security] 

 

24 U.S. Library of Congress, 4. 

Investigation 

Requested 

Findings 

Reported by 

Commerce in 

270 days 

If affirmative,  

decision by the 

President in 90 

days 

Implementation 

by the President 

in 15 days 

If negative, no 

further action 

Informing the 

Congress in 

30days 
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Once a Section 232 investigation is requested in writing, Commerce 

must “immediately initiate an appropriate investigation to determine the 

effects on the national security” of the subject imports. After consulting with 

the Secretary of Defense, other “appropriate officers of the United States,” 

and the public, if appropriate, Commerce has 270 days from the initiation date 

to prepare a report advising the President on whether the targeted product is 

being imported “in certain quantities or under such circumstances” to impair 

U.S. national security, and to provide recommendations based on the 

findings.25 

 

3-2 Historical development of Section 232 

 

This regulation first appeared in the Trade Agreements Extension 

Act of 1955 and was initiated to implement the contents of the GATT 

regulations domestically. The legislation that was enacted at the beginning 

stage contains more passive provisions than the US Expansion Act of 1962; 

implementing a trade measure under the security exceptions provision was 

maintained more restrictively by narrowing the scope of security threats into 

 

25 Ibid. 
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the “national defense requirement”. The scope of a national security threat 

that meets national defense requirements is indeed a stricter definition and 

can only be invoked in emergency such as a war. When the Trade 

Agreements Extension Act of 1955 was initiated, the U.S. was keen to open 

the international trading market after the series of World War.26 

 The situation was different from that of the Trump Administration 

where it highlighted the U.S. protectionism. Based on this context, it would 

have been difficult for the U.S. government to set the intention of this Act to 

actively control the imports. It would be rather reasonable to assume that 

there was no concrete intent for the U.S. government to impose any 

controversial economic measures during this period. In fact, the 

empowerment of the President to negotiate tariffs under the security 

exceptions provision was strictly limited to situations where there would be 

a possibility that domestic production might be significantly decreased 

enough to threaten “national defense requirements.”27 Thus, it can be 

concluded that the discretionary power empowered by the U.S. was strictly 

limited by itself at the beginning stage.  

 

26 유지영 (2016), 16. 

27 Ibid. 17 
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Subsequently, it was the initiation of the Trade Agreement 

Extension Act of 1958, which expanded the discretionary power of the U.S. 

imposing trade sanctions due to security threats. The scope was extended 

from “national defense” threats to “national security requirements”. This 

means that economic conditions could be considered as emergency even at 

the peacetime. In other words, it became possible for the U.S. to investigate 

the impact of imported goods on the overall economy of the country.  

This shows the expanded discretion power of the U.S. investigative 

agencies that they could consider not only political purposes, but also 

economic fields. In addition, the scope of import sanctions that President 

could take under the security exception provisions was also expanded, 

allowing the President to directly limit the quantity of imported goods or 

increase tariffs. This confirms that the legislation was enacted in a form that 

strengthened the president's authority on the provisions of security 

exceptions. Lastly, unlike the previous legislation, where investigations 

were initiated only at the request of the government, the scope of the parties 

to the investigation was expanded so that non-governmental organizations 

beyond the government could also apply for investigation. This means that 

the implementation procedure through the security exception provisions 
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developed to have a structure similar to that of the general trade remedies 

such as dumping and safeguards.28 

 

 

<Table 1.  Tariffs Proposed by Department of Commerce  

             Vs. Tariffs Adopted by the Trump Administration> 

 

Industry 
Tariffs Proposed by 

Department of Commerce 

Tariffs Adopted by Trump 

Administration 

Steel 24% 25% 

Aluminum 7.7% 10% 

[Source: Author’s graphic based on the information from U.S. Library of Congress] 

 

As observed in the table above, it can be seen that the President's 

power to make decisions on measures under Section 232 measures has been 

strengthened. In fact, the Trump administration announced in March that it 

would impose tariffs higher than those proposed by the Department of 

Commerce on all steel and aluminum imports.29  In addition, there were 

opinions that the Republican Party and related American industry also 

 
28  Knoll, David D. “Section 232 of the Trade Expansion Act of 1962: Industrial 

Fasteners, Machine Tools and Beyond”, Maryland Journal of International Law, vol 

10, no.2 (1986) , 189; Yoo (2017), 12. 
29 U.S. Library of Congress, 4. 
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objected to the measure in the United States, but the Trump administration 

pushed to implement it.30 

In this aspect, Section 232 can be considered as a trade measure that 

can exert a high degree of trade pressures by the U.S. administration and 

investigating authorities, unlike import sanctions that are subject to other 

international trade law system.  

 

3-3 Differences between Section 232 and General Tariff System  

 

Unlike anti-dumping and countervailing tariff measures, which are 

major import restrictions, Section 232 of the U.S. Expansion Act of 1962 is 

a measure that restricts imports by imposing tariffs on specific items that fall 

under the definition of “security threats” set by the imposing country. If 

Safeguards under Section 201 restrict imports by setting a specific 

application period for a specific industry, then Section 232 may impose 

sanctions on imports to a wider range than that of a specific industry, and 

there is no need to set a separate application period.31  

 
30 Ibid, 5. 

31 유지영 (2017), 13. 
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Given the differences from the general tariff system imposed by the 

U.S., it can be concluded that the discretion of the investigating authorities 

under Section 232 has been further strengthened, and the range of trade 

pressures that can be exerted pursuant to Section 232 has been broadened. 

This indicates the overlapping issue of dealing with security exceptions 

provision in the WTO system and in the Trade Expansion Act of 1962: the 

ambiguity problem.  

 

3-4 Ambiguity of the Legal Requirements  

 

Section 232 of the Trade Expansion Act of 1962 allows the 

implementation of investigations and measures on “the effects on national 

security of imports… as to threaten to impair the national security".32 The 

definition of national security is not particularly specified. It raises issues 

over the ambiguity problem. The restrictive definition of national security 

may mean the amount of domestic production required for “defense 

security” in consideration of the amount of domestic production and supply 

of imported goods.33 National security in a broader sense can be determined 

 
32 See the full original text in 19 U.S. Code §1862 – Safeguarding national security 

33 유지영 (2017), 14.  
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by taking into account the “strength of national economy” and “the capacity 

of the United States”, which means that an investigation under section 232 

of the Trade Expansion Act of 1962 can be conducted beyond the scope of 

the defense requirements.  

Furthermore, when determining the impact of imports on national 

security, ① ”the impact of foreign competition on the economic welfare of 

any domestic industry”, and ② “substantial unemployment, decrease in the 

revenues of government, loss of investment or specialized skills and 

productive capacity”, and other relevant factors that will ③ “cause a 

weakening of national economy” must be considered.34 This implies that, 

 
34 See the full original text in 19 U.S. Code §1862 – Safeguarding national security 

 

(d) DOMESTIC PRODUCTION FOR NATIONAL DEFENSE; IMPACT OF FOREIGN 

COMPETITION ON ECONOMIC WELFARE OF DOMESTIC INDUSTRIES 

 

For the purposes of this section, the Secretary and the President shall, in the light of 

the requirements of national security and without excluding other relevant factors, 

give consideration to domestic production needed for projected national defense 

requirements, the capacity of domestic industries to meet such requirements, 

existing and anticipated availabilities of the human resources, products, raw 

materials, and other supplies and services essential to the national defense, the 

requirements of growth of such industries and such supplies and services including 

the investment, exploration, and development necessary to assure such growth, and 

the importation of goods in terms of their quantities, availabilities, character, and 

use as those affect such industries and the capacity of the United States to meet 

national security requirements. In the administration of this section, the Secretary 

and the President shall further recognize the close relation of the economic welfare 

of the Nation to our national security, and shall take into consideration the impact 

of foreign competition on the economic welfare of individual domestic industries; 

and any substantial unemployment, decrease in revenues of government, loss of 
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pursuant to Section 232 of the Trade Expansion Act of 1962, the authority is 

given to the Department of Commerce to conduct investigations in a more 

comprehensive range that exceeds national defense and security 

requirements when conducting investigations and measures of imports 

threatening national security. This means the expanded discretion of the 

investigating agency, and indicates that the scope of the possibility of the 

U.S. international trade actions through the security exception provisions 

has been expanded. 

 

Chapter IV. Cases pursuant to Section 232 

4-1 Analysis of Section 232 Cases 

 

From 1963 to the present, a total of 34 investigations have been 

conducted under Section 232. As seen in the figure below, 19 cases, 

accounting for more than the half of them, were submitted for investigation 

by private associations.  

 

skills or investment, or other serious effects resulting from the displacement of any 

domestic products by excessive imports shall be considered, without excluding 

other factors, in determining whether such weakening of our internal economy may 

impair the national security. 
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<Table 2. Timeline of Cases Pursuant to Section 232> 

Investigating 

Years 

Applicant for  

Investigation 

Industry Finding on 

National 

Security 

Threat 

1963-1964 Manufacturing 

Chemists 

Association* 

Manganese and Chromium  

Ferroalloys and Electrolytic 

Manganese and Chromium 

Metals 

 

Negative 

 1964-1965 General 

Electric 

Company* 

Tungsten Mill Products Negative 

1964-1966 Anti-Friction 

Bearing 

Manufacturers 

Association* 

Anti-Friction Bearings and 

Parts 

Negative 

1965-1967 Presidential 

request 

Watches, Movements and 

Parts 

Negative 

1968-1970 Committee of 

Producers of 

Ferroalloys and 

Related 

Products*  

Chromium, Manganese and 

Silicon Ferroalloys and 

Refined Metals 

Negative 

1969-1971 Anti-Friction 

Bearing 

Manufacturers 

Association * 

Miniature and Instrument 

Precision Bail Bearings 

Negative 

1972-1973 General 

Electric 

Company * 

EHV Power Circuit  

Breakers and EHV Power  

Transformers and Rectors 

Negative 

1973 Chairman of 

the Oil Policy 

Committee* 

Oil (includes crude oil, 

crude oil derivatives and 

products and related 

products derived from 

natural gas and coal tar)** 

Affirmative  

1975 Secretary of the 

Treasury 

Oil (includes crude oil, 

crude oil derivatives and 

products and related 

products derived from 

natural gas and coal tar)** 

Affirmative  
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1978 Presidential 

Directive 

Nuts, Bolts, and Large 

Screws of Iron or Steel 

(Except Mine Roof Bolts) 

Negative 

1978-1979 Secretary of the 

Treasury 

Oil (includes crude oil, 

crude oil derivatives and 

products and related 

products derived from 

natural gas and coal tar)** 

Affirmative  

1979 Secretary of the 

Treasury 

Oil (includes crude oil, 

crude oil derivatives and 

products and related 

products derived from 

natural gas and coal tar)** 

Affirmative  

1981-1982 Ceramic 

Coating 

Company* 

Glass-Lined Chemical 

Processing Equipment 

Negative 

1981-1982 The 

Ferroalloys 

Association* 

Chromium, Manganese and 

Silicon Ferroalloys and 

Related Materials 

Negative 

1982 Presidential 

request 

Crude Oil from Libya** Affirmative  

1982-1983 Secretary of 

Defense 

Nuts, Bolts, and Large 

Screws of Iron or Steel 

(Except Mine Roof Bolts) 

Negative 

1983-1986 National 

Machine Tool 

Builders 

Association* 

Metal-Cutting and Metal-

Forming Machine Tools 

Negative 

1987-1988 Anti-Friction 

Bearing 

Manufacturers 

Association * 

Anti- friction Bearings Negative 

1987-1989 National 

Energy 

Security 

Committee* 

Petroleum (Crude Oil and 

Refined Products)** 

Affirmative  

1988-1989 The Society of 

the Plastic 

Industry* 

Plastic Injection Molding 

Machinery 

Negative 
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1989 Secretary of 

Energy 

Uranium Negative 

1991-1992 The American 

Gear 

Manufacturers 

Association* 

Gears and Gearing Products Negative 

1992-1993 Coors 

Electronic 

Package *  

Integrated Circuit Ceramic 

Packages 

Negative 

1994-1995 Independent 

Petroleum 

Association*  

Petroleum (Crude Oil and 

Refined Products)** 

Affirmative  

1999-2000 Secretary of 

Commerce 

Petroleum (Crude Oil and 

Refined Products)** 

Affirmative  

2001 Representatives 

James Oberstar 

and Bart 

Stupak 

Iron Ore and Semi-Finished 

Steel 

Negative 

2017-2018 Secretary of 

Commerce 

Aluminum Affirmative 

 

 

- Imposition of 

tariffs (10%) 

2017-2018 Secretary of 

Commerce 

Steel Affirmative 

 

 

- Imposition of 

tariffs (25%) 

2018 Secretary of 

Commerce 

Automobile and automotive 

parts 

Affirmative 

 

(No imposition 

of tariffs) 

2018 UR-Energy and 

Energy Fuels* 

Uranium ore and products Affirmative 

 

(No imposition 

of tariffs) 

2019 Titanium 

Metals Corp.* 

Titanium Sponge Affirmative 

 

(No imposition 

of tariffs) 
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2020 Secretary of 

Commerce 

Transformers and certain 

grain-oriented electrical steel 

parts 

Unknown 

 

(Not released 

to public) 

2020 Manitowoc 

Company, 

Inc.* 

Mobile Cranes Withdrawn by 

the applicant 

2020 AMG 

Vanadium and 

U.S. 

Vanadium* 

Vanadium Unknown 

 

(Not released 

to public) 

[Source: Author’s compilation based on U.S. Department of Commerce’s data and reports] 

 

(* indicates investigations initiated by private parties, ** indicates investigations related to 

petroleum) 

 

 

 It confirms that the investigation of economic sanctions related to 

national security was actively used not only by the government but also by 

private associations. As previously discussed, the revised Trade Expansion 

Act of 1962 expanded the scope of the parties requesting an investigation to 

have a procedure similar to that of the general trade remedy system. 
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<Figure 2. The Ratio of Section 232 Cases Initiated by Private Parties  

and Government-Related Entities> 

 

 

[Source: Author’s graphic based on U.S. Department of Commerce’s data]35 

 

National security exceptions provision made the possibility of trade 

measures even greater. The expansion of the scope of parties to initiate 

investigations shows the increased discretion of the U.S. authority to allow 

investigations in a variety of areas throughout the U.S. domestic economy. 

In addition, the majority of the issues recognized as threats to national 

security were related to oil products. There were a total of eight oil-related 

 
35 Government-related entities include, but not limited to, Secretary of Commerce, 

Presidential requests, U.S. House of Representatives.  

56%

44%

Cases initiated by private

parties

Cases initiated by

government-related

entities
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issues, all of which were found affirmative as a threat to national security, and 

corresponding import measures were taken.  

 

<Figure 3. Oil-Related Products and Others Among Section 232 

Cases Determined to be Affirmative> 

 

[Source: Author’s graphic based on U.S. Department of Commerce’s data] 

 

Unlike other imported goods, it appears that the broad definition of 

national security reflecting the provisions of Section 232 was used in oil-

related products, because the U.S. Department of Commerce saw that the 

Oil-related 

Products

Aluminum

Steel 

Automobile

Uranium Ore

Titanium 

Sponge
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domestic economy could be weakened by other factors such as fluctuations 

in domestic prices caused by oil imports.36 

Therefore, despite having the same regulations, the findings of 

investigations vary according to the imported products at dispute. It implies 

that the scope of the national security definition may vary in the investigation 

process depending on the imported goods. 

Excluding petroleum imported goods, the extended scope of national 

security beyond defense requirements adopted by the investigation authority 

was first discovered in The Effect of Imports of Iron Ore and Semi-finished 

Steel on the National Security in 2001.37 The investigation agency classified 

the iron ore and steel industries as “critical industries” and ruled that the 

economic welfare of the industry falls within the definition of national 

security. 

 The definition of this expanded scope of national security means 

that not only the relevant steel industry, but also other domestic essential 

industries using it, would be taken into account the required amount of steel 

supply. In addition, it was stated that the definition of national security could 

be flexible pursuant to Section 232. The Effect of Imports of Steel On the 

 

36 유지영 (2017), 12 
37 Check The U.S. Department of Commerce, The Effect of Imports of Iron Ore 

and Semi-finished Steel on the National Security (October 2001) 
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National Security in 2018 and the Effect of Imports of Aluminum On the 

National Security in 201838 became important cases to reconfirm the vastly 

expanded discretion of the investigating agency by conducting a 

comprehensive investigation through not only the defense and security 

requirements but also the broader definition of national security as in the 2001.  

   As such, when examining the legal requirements of Section 232 

of the Trade Expansion Act of 1962 and the investigation cases up to the 

present, it can be concluded that the scope of national security definitions has 

been applied differently depending on the subject investigated. The expansion 

of the scope of investigation initiators and the criteria for determining a fluid 

definition of national security by investigators demonstrate that the security 

exceptions guaranteed in Section 232 give the investigators a greater extent 

of discretion. The United States continues to insist on the self-judging nature 

of the security exception clause, suggesting the possibility of abuse of the 

self-judging clause within the multilateral trade system. Therefore, there is a 

need to examine the issue of the absence of norms of security exception 

provisions, called self-judging provisions under the WTO system, and discuss 

its conformity. 

 
38 Check U.S. Department of Commerce, The Effect of Imports of Aluminum On 

the National Security (January 18, 2018) 
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Chapter V. Section 232 and Its Conformity to the WTO System 

 

5-1. Lack of the GATT/WTO Precedents and Ruling  

 

The GATT's jurisdiction over these cases was very limited. In fact, in 

the GATT era, the view that the panel had no jurisdiction over the security 

exception provisions was dominant, and as discussed above, judgments on 

whether it had jurisdiction were made depending on the existence of the 

phrase “it considers”.39 

 

<Table 3. Invocation of Article XXI under the GATT> 

Case Complaint Year 

US – Issue of export licenses Czechoslovakia 1949 

US – Suspension of obligations 

between the US and 

Czechoslovakia 

Czechoslovakia 1951 

EC, Australia, Canada – Trade 

restrictions affecting Argentina 

applied 

for non-economic reasons 

Argentina 1982 

US – Imports of sugar from 

Nicaragua 
Nicaragua 1983 

US – Trade measures affecting 

Nicaragua 
Nicaragua 1985 

 
39 Yoo and Ahn (2016), 431. 



34 

EEC – Trade measures taken by the 

EC against the Socialist Federal 

Republic of Yugoslavia 

Yugoslavia 1992 

[Source: Rearranged the table based on the information from Yoo (2016)] 

 Even in the current WTO system, there are insufficient precedents to 

resolve the ambiguity of the items as follows.40 

<Table 4. Invocation of Article XXI under the WTO> 

Case Complaint Year 

US – The Cuban Liberty and 

Democratic 

Solidarity Act 

EC 1996 

Nicaragua – Measures Affecting 

Imports from 

Honduras and Colombia 

Colombia 2000 

Nicaragua – Measures Affecting 

Imports from 

Honduras and Colombia 

Honduras 2000 

[Source: Rearranged the table based on the information from Yoo (2016)] 

Even within the WTO system, the number of complaints is low. There 

was no clear ruling on the ambiguity of the standards for interpretation of 

security exceptions under the WTO system. They all ended without 

significant discussions on the self-judging clause. 

 

40 유지영 (2016), 12. 



35 

However, due to the active usage of Section 232 under the Trump 

Administration, there has been an increase of cases that involve Article XXII 

of the GATT since 2017.41 

 

<Table 5. Pending Cases under Article XXI of the GATT> 

 

Case Complainant Year 

Russia — Measures 

Concerning 

Traffic in Transit 

Ukraine Panel Report 

(2019) 

 

 

Measures Relating to  

Trade in 

Goods and Services, and 

Trade-Related Aspects of 

Intellectual Property Rights 

Qatar Panel 

Established 

(2018) 

Qatar Consultations 

(2017) 

Qatar Consultations 

(2017) 

United States — Certain 

Measures on Steel and 

Aluminum Products 

China, India, EU, Canada, 

Mexico, 

Norway, Russia, Swiss, 

Turkey 

Panel 

Composed 

(2018-2019) 

Saudi Arabia — Measures 

concerning the Protection of 

Intellectual Property Rights 

Qatar Panel 

Established 

(2019) 

 
41 Sungho Bae, “A Study on the WTO Security Exceptions: Focusing 

Russia-Measures Concerning Traffic in Transit”, International Commerce 

and Information Review, vol 22, no.1 (2020), 196. 
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Qatar — Certain measures 

concerning goods from the 

United 

Arab Emirates 

UAE Panel 

Established 

(2019) 

Japan — Measures Related 

to the 

Exportation of Products and 

Technology to Korea 

South Korea Consultations 

Requested 

(2019) 

[Source: Rearranged the table based on the information from Bae (2020)] 

 

Among those cases, the Panel Report on Russia and Ukraine is very 

significant, since it clarified uncertain terms of Article XXI of the GATT. 

Therefore, this paper will analyze key elements of this case and its 

implications to Section 232 in the next chapter.  

 

5-2 Legal Comparison between Article XXI and Section 232  

 

The security exception provisions found within the current WTO 

system are based on Article XXI of the GATT, and the need to reform the text 

of the provisions is also raised.42 In fact, under the current WTO system, it is 

very limited to expect an effective use of the security exception provisions. 

Due to the absence of the GATT/WTO precedents, there is no standard for a 

 
42 Yoo and Ahn (2016), 418. 
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clear interpretation of the phrase “it considers” stipulated in Article XXI (b) 

of the GATT. Until now, related trade conflicts are only accumulating. 

 

5-3 The Scope of National Security  

 

Article XXI of the GATT provides exceptions to all GATT 

obligations. This security exception is an exception created to prevent 

confusion among Member states during "political emergencies related to 

security such as wartime" and "peaceful times".43 

  Article XXI of the GATT consists of three subsections. Most cases 

pursuant to Article XXI involve issues in regards to XXI (b).44  Since the 

issues initiated by Section 232 do not fall under (a) and (c), as discussed above, 

WTO conformity can be discussed through Article XXI (b) of the GATT. 

Subsection (b) has the requirements (i)(ii)(iii) as specified in the regulations. 

 

43 유지영 (2017), 20. 

44 Article XXI: Security Exceptions…. 

(b) to prevent any contracting party from taking any action which it considers 

necessary for the protection of its essential security interests 

(i) relating to fissionable materials or the materials from which they are derived; 

(ii) relating to the traffic in arms, ammunition and implements of war and to such 

traffic in other goods and materials as is carried on directly or indirectly for the 

purpose of supplying a military establishment; 

(iii) taken in time of war or other emergency… 



38 

The purposes of “essential security interests” related to these three 

requirements must be consistent.  

Therefore, it will be necessary to look at the U.S. investigative 

agency's definition of national security, which is the basis for the enforcement 

of Section 232. Accordingly, the legal review over whether this definition 

falls under the essential security interests recognized by the WTO security 

exceptions clause needs to be addressed.  

Subsection (b)(i) deals with imported goods related to nuclear 

material such as uranium, so the discussion is limited. Since subsection (b)(ii) 

is a provision that allows actions on military security, it would be considered 

to be consistent with WTO norms if the country can effectively demonstrate 

the relationship between security threat of imports and defense security 

requirements. However, as previously discussed, the 2001 steel investigation 

including petroleum products and the steel and aluminum investigation in 

2018 involved with the economic impact of the industry across the national 

economy, which is beyond the scope of national defense and security 

requirements. 

Therefore, the application of paragraph (b)(iii) should be analyzed. 

Under this section, essential interests for national security should be defined 
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in terms of war or other emergency in international relations. 45  The 

contention is whether the definition of an emergency can contain “economic” 

situation during peacetime rather than an emergency situation such as war. In 

this sense, the definition of national security in Article XXI of the GATT 

appears to be inconsistent with the definition of national security found in the 

Section 232 cases.  

Article XXI of the GATT prevents the arbitrary expansion of national 

security definitions through the requirements of paragraphs (a), (b) and (c). 

Therefore, it seems difficult to argue that Section 232’s is conformed to the 

WTO system, especially when the scope of the national security driven by the 

U.S. authority varies under the expanded discretion. 

 

5-4 The Self-Judging Nature 

 

Regardless of the incompatibility regarding the scope of national 

security between Article XXI of the GATT and Section 232, Section 232 can 

still conform to the WTO system if the provision itself does not fall under the 

WTO jurisdiction. Therefore, self-judging clause from “it considers” phrase 

needs to be further analyzed. Bhala explains that positions on the self-judging 

 
45 Ibid. 
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clause can be broadly explained in two ways.46 (1) the self-judging clause 

does not require a third party review, which represents the view of the U.S. 

On the contrary, other countries can argue that (2) it should be subject to the 

Panel’s review. These two conflicting views will be further analyzed by 

reviewing the WTO Panel Report on Russia- Measuring Concerning Traffic 

in transit in 2019.47 

 

Chapter VI. The WTO Panel Report of Russia- Measuring        

           Concerning Traffic in transit 

 

6-1 Self-Judging vs. Jurisdiction under the WTO   

 

One of key issues of this Panel Report is whether the Panel has 

jurisdiction to review Russia’s invocation of Article XXI (b) (iii) of the GATT. 

For Russia, the invocation of Article XXI (b) (iiii) by a Members “renders its 

actions immune from scrutiny by a WTO dispute settlement panel.”48  In 

 
46 Bhala (1998), 266. 

47 Russia - Measures Concerning Traffic in Transit - Panel report - Action by the 

Dispute Settlement Body WT/DS51/7 (29 April 2019) 

48 Ibid, 38 
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other words, Russia’s argument is based on the interpretation of Article XXI 

of the GATT as “self-judging”. Following this logic, Russia asserts the 

existence of an emergency in international relations from 2014 to 2018, which 

brings threats to “essential security interests” of Russia. Therefore, Russia is 

empowered to determine “the necessity, form, design and structure of the 

measures taken pursuant to Article XXI of the GATT.49  

On the contrary, Ukraine argues that the text of Article XXI of the 

GATT does not mean that the Member enjoys “total discretion”. 50  The 

separate paragraphs in Article XXI of the GATT function as to “distinguish 

between different types of security interests.” Along with this logic, Ukraine 

claims that an objective assessment of the WTO Panel should be addressed to 

examine the measures at dispute are in good faith.51 

In response to these arguments, the Panel firstly reviews the meaning 

of Article XXI of the GATT. As Article XXI (b) (iii) states “taken in time of 

war or other emergency in international relations”,52 the Panel understands 

that this phrase requires the action to be taken “during” the war or other 

 
49 Ibid, 30 
50 Ibid, 32 
51 Ibid. 
52 Ibid. 470 
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emergency in international relations. Thus, the Panel concludes that this 

element is subject to objective determination.  

According to the Panel, An emergency in international relations 

would refer to ① “a situation of armed conflict” ② or “of latent armed 

conflict” ③ or “of heightened tension of conflict” ④ or “of general 

instability engulfing or surrounding a state.”53 Thus, such category is subject 

to objective determination.  

 

6-2 Negotiating History of Article XXI of the GATT 

 

The Panel also considers the object and purpose of this Article by 

looking at the negotiating history of Article XXI of the GATT. The Panel 

indicated a textual and contextual interpretation of Article XXI(b)(iii) of the 

GATT by reviewing the negotiating history of Article XXI of the GATT.54 

Through this process, the Panel sought to consider the object and purpose of 

the GATT 1994 and WTO Agreement. 

 
53 Ibid, 52 
54 Ibid, 43 
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The Panel recalled a proposal by the US to International Trade 

Organization in 1946.55 At this stage, the inclusion of a single general 

exceptions was made which was later reflected in Article XX and XXI of 

the GATT. 

 

<Figure 4. Historical Timeline of Article XXI of the GATT> 

 

[Source: Author’s rearrangement based on the information from the WTO Panel 

Report - Russia-Measures Concerning Traffic in Transit] 

 

 
55 Ibid. 

1946: International Trade Organization (ITO) 

 

February 1947: The New York Draft 

May 1947: “General Exceptions”  

 

 

September 1947: A separate provision entitled "Security Exceptions" 

 



44 

In February 1947, the draft of the ITO Charter, which is also known 

as the New York Draft, was created. It only contained a single general 

exceptions clause in the chapter on General Commercial Policy. 

The exact wordings of Article 37 of the New York Draft are as follows56: 

Article 37 of the New York Draft 

Subject to the requirement that such measures are not applied in a manner which would 

constitute a means of arbitrary or unjustifiable discrimination between countries where 

the same conditions prevail, or a disguised restriction on international trade, nothing in 

Chapter V shall be construed to prevent the adoption or enforcement by any Member of 

measures:  

(a) Necessary to protect public morals;  

(b) For the purpose of protecting human, animal or plant life or health, if corresponding 

domestic safeguards under similar conditions exist in the importing country;  

(c) Relating to fissionable materials;  

(d) Relating to the traffic in arms, ammunition and implements of war and to such traffic 

in other goods and materials as is carried on for the purpose of supplying a military 

establishment;  

(e) In time of war or other emergency in international relations, relating to the 

protection of the essential security interests of a Member;  

 
56 Ibid, 44; Highlights added by the author with no change from the original text. 
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…  

(k) Undertaken in pursuance of obligations under the United Nations Charter for the 

maintenance or restoration of international peace and security. 

 

In following May 1947, the first suggestion on the separation of these 

exceptions into two distinct clauses was upheld, but entitled "general 

exceptions”.57 

The proposed Article 94 of the ITO Charter 

Nothing in this Charter shall be construed to require any Member to furnish any 

information the disclosure of which it considers contrary to its essential security 

interests, or to prevent any Member from taking any action which it may consider to be 

necessary to such interests:  

 

a) Relating to fissionable materials or their source materials;  

b) Relating to the traffic in arms, ammunition and implements of war and to such traffic 

in other goods and materials as is carried on for the purpose of supplying a military 

establishment;  

c) In time of war or other emergency in international relations, relating to the protection 

of its essential security interests;  

d) Undertaken in pursuance of obligations under the United Nations Charter for the 

maintenance of international peace and security 

 
57 Ibid, 48 
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Following this progress, in September 1947, the draft text of the 

general tariff agreement in a separate provision entitled "Security 

Exceptions" was created. Based upon this understanding, the Panel 

concludes that (1) As the matters were separated into two different articles, 

Article XX and Article XXI of the GATT, they are intended to have a 

different character; (2) drafts were revised to have the "balance" in the 

security exceptions clause, by allowing WTO Members would have "some 

latitude" to determine what their essential security interests are and take 

protective actions, and by “limiting the circumstances” in which the 

exceptions should fall under specified categories of the subparagraphs of 

Article XXI(b) of the GATT; (3) the security exceptions clause would 

remain “subject to the consultations and dispute settlement provisions” set 

forth elsewhere in the Charter.58 

In other words, while the Panel acknowledges some degrees of state 

discretions allowed under the provision, the Panel outlines a limited 

boundary of circumstances in the provision. Accordingly, the WTO Panel 

denies the full state discretion when WTO members determine to impose 

trade measures in dispute. 

 
58 Ibid, 50 
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In conclusion, it follows from the Panel's interpretation of Article 

XXI(b) that the Panel has the jurisdiction to review whether the requirements 

of the enumerated subparagraphs are met, rather than leaving it to the sole 

discretion of the invoking Member. According to this Panel Report, Article 

XXI(b)(iii) of the GATT is not totally "self-judging" in the manner asserted 

by Russia. 

 

6-3 The Scope of essential security interests 

 

According to the Panel, "Essential security interests", which are 

evidently a narrower concept than "security interests", may generally be 

understood to refer to those interests relating to “the quintessential functions 

of the state, namely, the protection of its territory and its population from 

external threats, and the maintenance of law and public order internally.”59 

However, this does not mean that the WTO Member is free to act upon any 

concern according to its own definition of "essential security interest". Rather, 

the discretion of a Member to designate particular concerns as "essential 

security interests" is limited by its obligation to interpret and apply Article 

XXI(b)(iii) of the GATT in good faith.  

 
59 Ibid, 56 



48 

Therefore, the Panel finds that Russia has satisfied the conditions of 

the chapeau of Article XXI(b) of the GATT, meaning that the situation 

between Russia and Ukraine as of 2014 constitutes an emergency. 

Accordingly, the Panel concludes that Russia has met the requirements for 

invoking Article XXI(b)(iii) of the GATT in relation to the measures at issue, 

and thus Russia’s measures are covered by Article XXI (b)(iii) of the GATT. 

 

6-4  Arguments by the third parties over the Panel’s Jurisdiction 

In this case, it is worth to note the participation of third parties, 

which include, but not limited to, China, the United States, European Union, 

Japan and Korea in order to grasp the understanding of each Member’s 

stance on the ambiguity problem arising from the security exceptions 

provision.  

Australia argues that the language “which it considers necessary” in 

Article XXI(b) of the GATT gives a state discretion to determine its security 

interest and actions necessary for protection. However, Australia lies with 

Ukraine in a way that it is not a total discretion, meaning that the Panel can 

have jurisdiction on examining the necessity of measures taken by the 

invoking state by reviewing “sufficient nexus” between the measures and 
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security interests.60 Brazil also aligns with Ukraine and Australia’s stances 

that Article XXI of the GATT does not grant a total discretion. The Panel 

does have a jurisdiction on examining a “plausible link” between measures 

and the invoking country’s purposes.61  

While China agrees with the Panel’s jurisdiction over this case, it 

urges for the Panel’s “extreme caution” in order to avoid evasion of the 

WTO obligations.62 The European Union also urges for the Panel’s 

jurisdiction over this case since Article XXI subparagraph (iii) can be 

“objective factual circumstances”.   

Japan also concedes the possibility of the Panel’s jurisdiction, but 

expresses it concern of the “risk of the Panel adopting any interpretation”.63 

It further argues that such approach could impair state sovereignty that 

should be protected in international trading system.  

 Apart from stances aligned with Ukraine to a certain extent, the 

United States strongly opposes the Panel’s jurisdiction over this case. The 

U.S. argues that the Panel “lacks the authority” to review this case pursuant 

to Article XXI of the GATT.64 Although the U.S. softened its stance in its 

 
60 Ibid, 33 
61 Ibid, 34 
62 Ibid. 
63 Ibid, 35 
64 Ibid, 36 
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subsequent submissions, the U.S. claims for the self-judging nature of this 

provision, granting an “inherent right” to the WTO Members.65 This U.S. 

stance on security exception provision in the GATT/WTO system is 

consistent with its stance to pursue trade measures pursuant to Section 232 

of the U.S. Trade Expansion Act of 1962.  

 

6-5 Implications and Limitations  

 

 Under the current WTO framework, the number of DSB decisions on 

cases that involve security exception clauses is very low. Therefore, it is very 

significant to have the WTO Panel Report of Russia- Measures Concerning 

Traffic in Transit in 2019 in a sense that the Panel clarified some of major 

contentions of the ambiguity of Article XXI of the GATT. Without any 

guidelines, it was relatively higher chances for countries to abuse their 

discretion arising from the self-judging provision.66  Standards of review 

provided by the Penal Report of Russia- Measures Concerning Traffic in 

Transit will be a good starting point to establish a legal framework to clarify 

the ambiguity problem of the security exceptions provision.  

 
65 Ibid. 
66 Bae (2020), 207 
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Nonetheless, it still remains difficult to have a profound applicability 

of the first WTO Panel Report on the security exceptions to cases pursuant to 

Section 232. Based on the analysis of cases, this paper finds that the scope of 

national security interests of cases pursuant to Section 232 differ from that of 

the WTO Panel Report. Since the key contention of recent cases, which 

involve steel and aluminum, is the scope of national security interests in terms 

of economic situations during peacetime, it is still very unpredictable how the 

future WTO cases will be filed on this matters. Therefore, this study suggests 

a development of FTAs under the bilateral framework in order to prepare for 

future trade issues in a more predictable manner. 

 

Chapter VII. Security Exceptions within the FTA system 

 

Major countries, including China and the EU, are generally taking 

hard actions, such as imposing retaliatory tariffs or considering filing a 

complaint with the WTO. China, the EU, Canada, Mexico, and Russia 

imposed retaliatory tariffs on the measure of Section 232 and also filed a 

complaint with the WTO. As discussed earlier, the security exception 

provisions are difficult to be predicted as the number of precedents filed 

against the WTO is remarkably small with significant limitations. Therefore, 
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there is currently no clear solution for predicting outcomes within the WTO 

system. 

It should be noted that most of the countries subject to tariff 

imposition pursuant to Section 232, including the EU, Canada, and Mexico, 

are usually countries that maintain good diplomatic relations with the United 

States. As of March 2018, countries excluded from the steel tariff imposition 

include Australia, Argentina, and Brazil. In the case of Korea, it was exempted 

from the subject under the condition of accepting a quota equivalent to 70% 

of the average export volume of Korean steel products in the United States.67  

In this year's Korea-US FTA revised negotiations, the Korean 

government agreed to set a quota of 2.68 million tons, which is 70% of the 

average exports of Korean steel products to the US from 2015 to 2017 (383 

million tons).68 

In a situation where there is no clear response plan, trade experts are 

suggesting cooperation with other exporting countries and filing a WTO 

complaint. However, it is challenging for countries maintaining friendly 

 

67 김보연, “국가안보 예외조항의 ‘자기판단’ 범위 – 국제법상 의미와 WTO 

협정에의 적용” [Scope of ‘Self-Judgment’ in National Security Exceptions 

Provisions - Implication in Public International Law and Its Application to the 

WTO Agreements], 국제경제법연구, 17권 2호 (July 2019), 190 
68 Ibid, 195 
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diplomatic relations with the United States in the past to form an international 

cooperation network through a multilateral consultation system. Furthermore, 

unlike the EU and China, only Korea, including other South American 

countries, was excluded from the tariff on steel and aluminum. It became 

difficult to take the same position as other countries. Therefore, in order to 

establish a realistic solution, it would be more appropriate to look for a 

bilateral agreement such as an FTA rather than a multilateral trading system. 

As a way, countries can now make efforts to revise security exceptions 

provisions in the FTAs adopting some guidelines provided by the WTO Panel 

Report of Russia- Measures Concerning Traffic in Transit. 

 

Chapter VIII. Conclusion 

 

Prior to the Trump Administration, although the United States 

introduced a broader definition of national security definition by initiating 

several investigations under Section 232, only few cases were found 

affirmative; stricter conditions were followed when the relevant import 

sanctions were enforced. However, the case of imposing tariffs on steel and 

aluminum under the leadership of the Trump Administration clearly showed 

the possibility of an arbitrarily broader definition of national security set by 
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the U.S. investigating authorities. Consequently, the discussion over Section 

232 was heated again.  

This transition suggests the possibility of applying Section 232 to 

major imports in addition to steel and aluminum, including automobiles, auto-

parts, etc., raising more controversial trade issues in the future. Focusing on 

cases that involve Section 232 of the US Trade Expansion Act of 1962 and 

Article XXI of the GATT, this paper addressed legal discussions focusing on 

the increasing extent of discretion of the U.S. investigating agencies under 

the self-judging provision.  

By analyzing Section 232 cases from 1963 to 2020, it is observed that 

the U.S. investigating authorities have applied the scope of the national 

security definition differently depending on the items investigated. The 

criteria for determining the definition of national security by these 

investigators remains to be ambiguous until today.  

Therefore, this paper attempts to apply the recently clarified terms 

and logic from the most recent WTO panel report of Russia – Measures 

concerning transit in traffic in 2019 to the cases pursuant of Section 232. 

Despite being the first completed Panel Report to address the security 

exceptions clause, which includes key contentions such as the scope of 

“essential security interests” and the legal requirement for Article XXI (b), 
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this paper finds that the WTO ruling is still very restrictive to the cases where 

there have been actual escalations of physical conflicts.   

Most of other cases that were recently filed under the WTO deal with 

the scope of national security in terms of economic interests during peacetime. 

Therefore, this paper introduces the development of FTAs under the bilateral 

framework to address current trade issues over security exception clauses. 

Further research is recommended to focus on revising security exceptions 

provision under FTAs modeling after the WTO Panel Report of Russia- 

Measures Concerning Traffic in Transit. Future studies should also clarify the 

ambiguity problem and loopholes between the domestic trade policy and the 

international trade law over the security exceptions provision. 
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국문 초록 

 

WTO 체제 하에서의 안보 예외 조항과  

국제무역에 대한 시사점 

 

국가 안보와 국제 무역 사이의 관계성은 1947년 GATT (General Agreement 

on Tariffs and Trade) 설립 이후로 거슬러 올라갈 수 있을 만큼 오랜 역사가 

있는 주제이다. 실제로 이 두 가지 쟁점은 국제통상에 있어 서로 밀접하게 

연결되어 있으며, 이는 GATT 제 21조인 안보 예외 (Security Exceptions) 

조항에서 가장 두드러지게 찾아볼 수 있다. 현재 국제통상 체제에서 안보 예외 

조항은 국가 안보와 관련된 목적으로 국가가 국제 무역 조치를 취할 수 있도록 

한다.  

특히 트럼프 행정부 출범 이후로 국가 안보와 국제 무역 간에 관계는 통상 

분쟁의 중심에 서 있다고 할 수 있다. 보호주의 성향이 강하게 드러나는 트럼프 

행정부 지휘 아래 실시된 1962년 무역확장법 232조 (Section 232 of the Trade 

Expansion Act of 1962)의 부활은 GATT 제 21조 조항을 기본으로 두고 있다. 

2018년 3월 트럼프 대통령은 무역확장법 제 232조에 근거하여 수입산 철강 및 

알루미늄에 대해 관세를 부과하기로 최종 결정을 선포한 바 있다. 이는 장래에 

232조 조사가 철강과 알루미늄 외에 자동차, 항공기, 반도체와 같은 핵심 산업 

영업으로 확대될 가능성도 제시하고 있어 앞으로의 무역확장법을 근거로 한 
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미국의 수입 제재 행보를 예의주시할 필요성이 제기되고 있다.  

본 연구는 GATT 제 21조와 미국 1962년 무역확장법 232조를 비교 분석하여, 

안보 예외 조항에서 비롯된 자기판단 성격이 수입조치의 통상 법적 쟁점에 

어떠한 영향을 미쳤는지 탐구하고자 한다. 더 나아가, WTO 체제 내에서의 안보 

예외 조항에 대한 미국의 입장과 그 합치성을 따져보고자 한다. 모호성이 남겨둔 

채로 발전된 안보 예외 조항은 결론적으로 해당 국가의 조사기관 재량권의 

확대를 의미하므로, WTO 체재와 FTA 체제 내에서의 자기판단조항의 발전을 

살펴보고 그에 따른 해결방안을 제시하고자 한다.  
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