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shelof @l

deo] S5%ete =A GDPRO]

X
Qe g 24 =g

A 1 2 GDPRY MNAAZEAHE AT dHFH <A

2d
1. GDPRY &4

GDPRe #WAd, 3484 % FwAd(Lawfulness, Fairness and
Transparency) 22> /WA He A= FHA ol FAHH HRF
Aol kel FPstA o] FojAof rha AHstar Y. o 7|4 G
e JRIAR RS AHE7E ARl Aolojof gk A, ol 1 A
ol FHAA A dojor & ougrt o]o] GDPRS A6x %
A7zAA HJAAE A E 918 U IARA 67HAE At 3
o =, 9 A 24 T bl sidstelol ARSHA B RE A e

g 4 otk WA 2AdE O <9 (Consent), @7 ¢F(Contract), @

71) Personal data shall be: processed lawfully, fairly and in a transparent
manner in relation to the data subject (‘lawfulness, fairness and
transparency’)(GDPR #|5% A|138} (a)%)
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A o] % (Legal obligation), @ <Fdgto]<](Vital interests), ®& 4 UHF+
=3 (Public task), ®4 ¥ 3t o] (Legitimate interests)e] At} Z+ 3H
A A9 v = vy 2ok

[3¥2-1] GDPRe] A3l &= MAAR Ao s =A™

T84 2 He % o

o AT AL 98 ARFAL Ao AAAue] Aelel o
%A(COHSent) 94%? ]:g_ ;(1]62 ;(«]]16]— a)g)

FRFAL AAGE Aol oS I3l MAARe] A/t B8
Ak Contract) | AL, D ARFA 7} Aoke] AqA Ao £33 22 )

A& A6z A1F (b)@)
HA o) F(Legal | ZEEZ 7} FHA HEA ¥ E F43517] 28] MAHE A

o

mr°1

2| ot

obligation) 217F Ao (A6 A1 (¢0)3)
e ks
o;?v-u AERFA Ee vE A S ols Busty] 9ol A
1
| 98 AR ARI6R A1 @)
mterests
TA % | 24 ol9dg 9 dFel Faol AEEdA Fold 54 4

8 (Public task) | $+9] FALZ MAAR A7 daA6x Al (e)F)

AEZ? w= A3A7F =et= AWaF o]oo] TGS 9atd

2 5] MR el A7t Bad A gtk JelARe] BEE e R
Sl Lentimate | 5 BEFAL ool EE 2UAY A W AfS Wao)
interests) A8 AE, 53 ARFAZ) obEd A%E AL (T 71Ho)
AT 1#Y AFE 857 Y5l ANAARE A A4S

o= A B (A6 Al ()

72) GDPR Al6% A|13
73) “Guide to the General Data Protection Regulation (GDPR) % ‘Lawful

basis for processing’”, ICO &#|o]#], 202213 4¥ 109 H<,
https://ico.org.uk/for-organisations/guide-to-data—protection/guide-to-the

Sl



Feldel el WA the Fuow W WAl wd oaA el

) WA FUE BA4S B4 S ook, g @y
A 2As 488 5 g, AEgds AQgne A B %A
Aalel dgsa g Aeldele] A4 % Wt mese] 3 AFa

ta AzEE WA 2AS Agsel s, 9 FHH 2AS Fo

A stz e SA S v diAH R st d kALY Ta
& AL ofym 7 @A 2AE AloldlA FAHETE EAEE AR
ofyT®)., whEkA of¥l Aol HEZ = Aile] wetel wel 2l
AAARR A agefel A3 94 2AS Addstar 2 g oA
2 275 ogFE Tstolok g

A IAS TolM WA o, SR o9, ¥4 dF s
ARl AFGATE AT A A A EAsY] Skl dnbHo R
28 7 A= IAE ofHEER, offelM = ofE AT dHH <A
=9 F9, Aok, AR o]dS TASE GDPRe| MIAREA T SES
Adaststa e 2dd FHA oA R ey FasE W

-general-data—protection-regulation-gdpr/lawful-basis—for-processing/

Hu=z, 9 ARE  dTe AR AT ICO(Information
Commissioner’s Office)©] ¢ URLAIA A|&3}= 7}o]=o]t}

74) 91¢F 2S

75) ¢ 2
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#9427 549 We % 74

(1) &9

1) % & A (Unambiguity)

= WA= AERFA AsE 5 dow, vk Fo7F AEFAV &
watar A =2 @Y (clear affirmative act)S 3] 7/HA AKX A2 89

of thgk Wagk & FAstoof T, == AUl YAOEE
WEstd S w Aavt~E S8t 39, R A3 AH] 2 (information
society services)e} #HHE 7|& HAAS Addste= (A=, FIE
AREt R S &ste JIHY Babg-Ae T4 AAW)7E Qo aA]

glol mg] Adeste] & Aautis Fod e 5 flum.

76) GDPR Recital 32 % “Consent should be given by a clear affirmative act
establishing a freely given, specific, informed and unambiguous indication of
the data subject’s agreement to the processing of personal data relating to
him or her, such as by a written statement, including by electronic means,
or an oral statement.”

T AR RN At A40w AR S
Mol Aol wel, AWHOT FAO
3)E Eehoh

78) Voigt, Paul., and Axel. Von Dem Bussche, The EU General Data

Protection Regulation (GDPR): A Practical Guide, Springer, 2017, p.94.
79) GDPR Recital 32 % “This could include ticking a box when visiting an

internet website, choosing technical settings for information society services

S o] &3lo], AH] 2 o]&Ate )
2 AFE+= AB2=(GDPR A4z (25)

or another statement or conduct which clearly indicates in this context the

47 - ] 2-H



2) A&A (Volunatriness)

GDPRE 97} Aualel elabe] os) Afzol AFsolel dr}
e gk &, ARFA} AFAAY AFRe HEg @ 5 g
& glo] Fol® AL BT & grhd ol ARAQ Feo
BA GETH0, GDPRE olel@ A e AAs dasta gl
EZde ARFA S AN £ Ev P (clear imbalance)©] &3}
A% Bel7t HHA SAR V%% & nm gaa Aok, ds
=°], EU =7} 2t GDPRe] datdl 48 3 =7bd 4713 949 S
S HEHo R = 5 97|+ EDPB(European Data Protection Board,

T Article 29 Working Party)s <229} 1859 IAA A o= &

LR

i

e melstgle W, ARFAL FAE ALY S AT 5+ At &
el e Felg e AYe AU @u wgFelA AAGRe A
dol B BolE ARG F A AsAel W e welstel, it
o g Aol AdguAels Bastel Bele FuH 27
9 % glvkn Agstn Qo

data subject’s acceptance of the proposed processing of his or her personal
data. Silence, pre-ticked boxes or inactivity should not therefore constitute

consent.”
80) GDPR Recital 42 5 “Consent should not be regarded as freely given if

the data subject has no genuine or free choice or is unable to refuse or

withdraw consent without detriment.”
81) GDPR Recital 43 5 “In order to ensure that consent is freely given,

consent should not provide a valid legal ground for the processing of
personal data in a specific case where there is a clear imbalance between
the data subject and the controller, in particular where the controller is a
public authority and it is therefore unlikely that consent was freely given in

all the circumstances of that specific situation”
82) EDPB, “Guidelines 05/2020 on consent under Regulation 2016/679(Version

1.1)", 2020, p.9.
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3) AAA A F F 9 (Informed Consent)

83) EDPB, 919 =, p.10.
84) EDPB, $1¢] =, p.10-11¥
85) GDPR Recital 42 < “For consent to be informed, the data subject

should be aware at least of the identity of the controller and the purposes of

the processing for which the personal data are intended.”
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86) GDPR Recital 32 % “Consent should cover all processing activities
carried out for the same purpose or purposes. When the processing has

”

multiple purposes, consent should be given for all of them.
87) GDPR Recital 43 5 “Consent is presumed not to be freely given if it

does not allow separate consent to be given to different personal data

processing operations despite it being appropriate in the individual case®
88) GDPR #|7% #|13 Where processing is based on consent, the controller

shall be able to demonstrate that the data subject has consented to

processing of his or her personal data.
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89) “Guide to the General Data Protection Regulation (GDPR) % ‘Legitimate
interests””, ICO &do]#], 2022d 4¥€ 10¥ H<Z,

https://ico.org.uk/for-organisations/guide-to-data-protection/guide-to-the-gene
ral-data-protection-regulation-gdpr/lawful-basis—for-processing/legitimate—int

erests/.
90) GDPR Recital 47 < “The processing of personal data for direct

marketing purposes may be regarded as carried out for a legitimate

interest.”
91) GDPR Recital 49 < “The processing of personal data to the extent

strictly necessary and proportionate for the purposes of ensuring network

and information security”
92) “Guide to the General Data Protection Regulation (GDPR) % ‘Legitimate

interests’”, ICO &3], 2022d 4€ 10¥ HZ,
https://ico.org.uk/for-organisations/guide-to-data—protection/guide-to-the
—-general-data-protection-regulation-gdpr/lawful-basis-for-processing/legi

timate—interests/.
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93) GDPR Recital 47 & “The legitimate interests of a controller, including
those of a controller to which the personal data may be disclosed, or of a
third party, may provide a legal basis for processing, provided that the
interests or the fundamental rights and freedoms of the data subject are not
overriding, taking into consideration the reasonable expectations of data
subjects based on their relationship with the controller.” ¥ “At any rate the
existence of a legitimate interest would need careful assessment including
whether a data subject can reasonably expect at the time and in the context
of the collection of the personal data that processing for that purpose may

take place.”
94) Voigt, Paul., and Axel. Von Dem Bussche., ¢ # 1054
95) “Guide to the General Data Protection Regulation (GDPR) % ‘Contracts’”,
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ICO Z¥o]#], 20221 49¥ 102

https://ico.org.uk/for-organisations/guide-to-data—protection/guide-to-the

—-general-data-protection-regulation-gdpr/accountability-and-governance/

contracts/.
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98) Article 29 Data Protection Working Party, Opinion 06/2014 on the notion
of legitimate interests of the data controller under Article 7 of Directive

95/46/EC(Adopted on 9 April 2014), 2014.
99) Article 29 Data Protection Working Party, %] 2, pp.24-25.
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103) Article 29 Data Protection Working Party, 22| &, p.14.
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104) “Guide to the General Data Protection Regulation (GDPR) % ‘Lawful
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-general-data-protection-regulation—-gdpr/lawful-basis—for-processing/.
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Abstract
Limitations of the Consent model
adopted by the Personal
Information Protection Act and

proposed Solutions

- Based on comparative analysis with EU
GDPR -

Kunho Bae
College of Law/ Law major
The Graduate School

Seoul National University

The current Personal Information Protection Act(the “PIPA”) requires
entities that process personal information to obtain the data subject’s
prior consent before doing so. Infringement of the above requirement is
subject to criminal and administrative sanctions under the PIPA. The
consent requirement appears to be based on the constitutional right of
self determination to personal information and the ‘property rule’.

PIPA  further requires that the entities that process personal
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information obtain consent for specific purposes and type of processing
and provide formalistic notices to data subjects. To comply with this
requirement the entities provide over—-complicated consent forms to data
subjects. Consequently, as the data subjects do not have incentive to
review the consent forms, it is very rare where they actually review
and understand the actual consequences of the consent they are
providing to the above entities.

The consent requirement is over burdensome not only for the data
subjects but also the entities that process personal information and
societies to which data subjects and the entities are associated. Given this, it
is reasonable to adopt a ‘liability rule’ approach.

EU’s Regulation on the protection of natural persons with regard to
the processing of personal data and on the free movement of such data,
and repealing Directive 95/46/EC  (Data  Protection  Directive)(the
“GDPR”) states six lawful basis for processing personal information
including data subject’'s consent. Therefore, the controller of the
personal information may choose another lawful basis to process
personal information, such as legitimate interest.

When the controller wishes to cite another lawful basis besides
consent, such processing must be ‘necessary’. Furthermore, legitimate
interest may be cited only in cases where the purpose, necessity and
balancing test is passed and the controller is required to disclose the
result of the above tests in a transparent manner. Under this regime,
the controller is required to consistently review the lawfulness of
processing activity and may face sanctions for infringement. Such an
approach will be beneficial in that it allows flexible processing of
personal information, provides practical protection to the data subjects
and enables the growth of big data and Al industry.

In order to adopt the GDPR approach to PIPA, amendment of PIPA and
support of the Personal Information Protection Commission will be critical.
Furthermore, it would be reasonable to utilize administrative and civil

penalties instead of depending on criminal penalties for enforcement of PIPA.
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