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<3t 1> Global Online Travel Market Size

USD Billion
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9) Online Travel Market Report: By Platform Type (Mobile/Tablets Based, Desktop
Based) Mode of Booking (Online Travel Agencies, Direct Travel Facilitators) Service
Type (Transportation, Accommodation, Vacation Packages) - Global Forecast till 2027,
2019. 3. (“The online travel market is expected to grow from USD 570.25
billion in 2017 to USD 1,134.55 billion by 2023, at a compound annual growth
rate (CAGR) of 13.16% during the forecast period.”)
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<3t 2> Online Travel Penetration by Region, 2017-2022
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10) Phocuswright research, A milestone for online bookings in Europe, 2020.1.
(“Offline bookings continue to decline as European consumers seek out
online platforms both to plan and purchase their leisure trips. By 2021,

Europe will surpass the U.S. to have the highest online penetration of any
other region.”)
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v, HA7}E% [BPP(Best Price Promise), LPG(Low Price
Guarantees), BPG(Best Price Guarantee)]
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28) 5% A= A|1095, 2015, 12. 7., 1¥H

29) o]71%, o9 =, 240H

30) o)t ALY Ao £, YERSAGAAL 17H 43,
ot A= & F B9l o] &At %
El= VM= A HEHN S R 3
M2 g o84 I5o] AY JeAEZ ¥
AR e A &4S 4P eH)

31) o]d3], o9l 2, 244#

32) Morten Hviid, Vertical Agreements Between Suppliers and Retailers That Specify
a Relative Price Relationship Between Competition Products or Competiting
Retailers, OECD Hearing on Across Platform Parity Agreements,
DAF/COMP(2015)6, 23 (2015.10.19.) (“Consider the more commonly observed
low price guarantee where a retailer promises to a consumer that it will
offer the lowest price, typically backed up by a promise to match any lower

s
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A BAEo 24 dxpA el RS 71X A frh
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<3 5> BPP, LPG, BPG<%} 7l'd vl

Heo-¢-=% BPP, LPG, BPG
53 - AT AvirbA e S5 &
At 2mAATE 2 | - AEPATE aBRIA] She
ek AP ZA HES T ORELO . AAAQ] HIBHES
A7t Faske Zlo] dukE 2 QA7 sk o] YWk

o}, A vl 714 F-A 3 $1(RPM: resale price maintenance)

SAFA L FAARN B WECIS FAANY)S Aur)
AAGAYG AGATE FF wE S AdGol oA AT
QAR EE I Thg ARTAR Aol tiste] At S Yt
7 MAgR B E5 ATE RE PATAY S 4% T
SazAE el AdTE WIE BT 3 He] FEGAS A
AAZGA Fe APEF)E e FEDA ALRERY FE 7

price found elsewhere or to refund the difference should the consumer
already have purchased.”)

33) EAAA Y@ ZAA o] T3t HE A2% A6S
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35) 2249l BRE AFIALY AVPAIEIRAIY FEFY U BFYAYBIC] hat A
(3781 2022.1.6.) ML2.1-.(1) Hi/d38

36) Simonetta Vezzoso, Online Platforms, Rate Parity, and the Free Riding
Defence, Prepared for presentation at 11th ASCOLA Conference Leiden Law
School, 6 (30 June-2 July 2016, (Draft version June 29, 2016)) (“A wide retail
MFN agreement requires a hotelier not to advertise the same room for the
same night at a lower price through any alternative OTA, or any other sales
channel, including the hotel's own website and offline booking facilities.”)

37) Simonetta Vezzoso, 9] =, 7 (30 June-2 July 2016, (Draft version June 29,
2016)) (“A narrow retail MFN requires the hotelier to charge the same price
to consumers via its own-website, by phone, at the hotel desk, etc., as the
hotelier offers through the partner platform, but does not restrict the
hotelier from displaying a lower room price on other platforms (limited rate
parity)”).
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Jonathan B.Baker & Fiona Scott Morton, Antitrust Enforcement Against
Platform MFNs, the Yale Law Journal Vol 127 n.8, 2179 (2018.6.). (“A simple
MFN promises the covered buyer that it will be charged the lowest price
offered by the seller.”)
44) Jonathan B.Baker & Fiona Scott Morton, $9] =2, 2181 (2018.6.) (“Platform
MFNs differ from simple MFNs because they are agreement between sellers
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through rival platforms, not agreements between sellers and buyers about
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and platforms about the prices that sellers will charge buyers who purchase
the prices that sellers will charge other buyers.”)
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100) FuFolw B8 Faugol 109 Dejo] Behs Ao ey
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<E 8> P TP 29} o zultiote] nhAY (S ;W D)
&= FAEE o] 2yt o}
T 2016 2017 2018 2016 2017 2018
T 10,743 9,224 8,442 8,774 6,672 5,763
AR 4,210 3,365 2,902 4,367 3,381 2,808
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48) o|71%, o9 2, 2429

49) Simonetta Vezzoso, 249l =, 17 (30 June-2 July 2016, (Draft version June 29,
2016)) (“If an OTA invested in advertising the hotel's room on its platform,
but consumers discovered that the hotel rooms offered on the OTA were
available cheaper if booked directly with the hotel, consumers might use the
services offered by the platform but not book the hotel room through the
OTA.")

50) Pinar Akman, A Competition Law Assessment of  Platform
Most-Favored-Customer Clauses, CCP Working Paper 15-12, 12 (2015) (“This
would threaten the entire business model of the intermediary and if the
intermediary performs a socially efficient economic activity, then preventing
such free-riding would constitute a valid efficiency justification.”)

51) BA%, el 2, 299
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52) o]Ad3], oo 2, 269¢

53) Simonetta Vezzoso, 249 =, 19 (30 June-2 July 2016, (Draft version June 29,
2016)) (“In this context, a retail MFN clause could stop hotels from
free-riding on the platform’s investment, because hotels would be prevented
from selling at lower prices direct to customers.”)

54) 22191 ZHF AFLARTe] AIRHIAR Y FEe39 W 3G Hl tigh AR

(P70l 2022.1.6.) 1IL.2.4.(3) &&7d M 7}%” © g Ao a3E 22190

ZAF ol GAAAL 2at0l BAF AR BE=2 Sof RASASHE S YA

1 ASEACl SEE RAE SAsE 49 Solv agd Fdamt wE 2 o

4,1
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55) Margherita Colangelo, Parity Clauses and Competition Law in Digital
Marketplaces: The Case of Online Hotel Booking, Journal of FEuropean
Competition Law & Practice 8(1), 4 (2015.11.5.) (“the platform cannot recoup
its investments and is not incentivized to invest in improving the quality of
its services (hold-up problem)”).

56) 9497l obE - 71RI S & YA oro] =2 1399

57) Jonathan B. Baker and Judith A. Chevalier, The Competitive Consequences of
Most-Favored-Nation Provisions, Antitrust, Vol. 27, No. 2, 22 (Spring 2013),
(“Here, the MFN guarantees that one of the contracting parties will receive
the other party’s best price without undertaking costly negotiations.”)
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58) Jonathan B. Baker and Judith A. Chevalier, 2r9] =, 23 (Spring 2013) (“The
most immediate and direct significance of an MFN for the seller, and the
source of competitive harms from facilitating coordination and dampening
competition, is to raise the seller's cost of cutting price to buyers other than
the buyer that is the beneficiary of the MFN. (&2F) Put differently, the rebate
required by the MFN discourages discounting by effectively “taxing”
price-cutting.”)
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59) o]&+, OJA|ZA|E, HEAF, 1989, 4719

60) olFt, Ho A, 472

61) Jonathan B. Baker and Judith A. Chevalier, 29 2, 23 (Spring 2013) (“they
may help industry participants deter cheating by making cheating easier to
detect.”)

62) Margherita Colangelo, 2t9] 2, 5 (2015.11.5.) (“The higher degree of market
transparency plays a major role, as it implies lower monitoring and
enforcement costs, making it easier to detect deviating conduct than in other
contexts.”)
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63) o]A3], o] Z, 268H

64) Andre Boik and Kenneth S. Corts, The Effects of Platform Most-Favored-Nation
Clauses on Competition and Entry, Journal of Law and Economics, vol.59 128
(2016.2.) (“We show that PMFN(Platform Most-Favored-Nation) agreements
tend to raise fees charged by platforms and prices charged by sellers and
that these policies are adopted in equilibrium and increase platforms’ profits
when aggregate demand is sufficiently inelastic.”)

65) @ystein Foros, Hans Jarle Kind, Greg Shaffer, Turning the Page on Business
Formats for Digital Platforms: Does Apple’s Agency Model Soften Competition?,
CESifo Working Paper No0.4362 category 11: industrial organisation, 29
(2013,8.) (“Lastly, we show that under asymmetric adoption of business
formats(when not all firms use the agency model), retail MFN clauses may
lead to higher equilibrium retail prices.”)
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66) o]d3], oo 2, 267H

67) Amelia Fletcher and Morten Hviid, Broad retail pricce MFN clauses: Are they
RPM “At its worst”?, Antitrust Law Journal vol.81, 76-77 (2016) (“The Broad
Retail Price MFN clause prevents a competitor from offering lower retail
prices than the incumbent(through offering lower fees to suppliers) to win
customers. This exacerbates the entrant's demand disadvantage.”)

68) Andre Boik and Kenneth S. Corts, 2t9] 2, 128 (2016.2.) (“We also show that
the adoption of a PMFN(Platform Most-Favored-Nation) agreement by an
incumbent platform can discourage entry by another platform if it is
sufficiently downward differentiated.”)
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69) Alex Moazed & Nicholas L. Johnson, Modern Monopolies: What it Takes to
Dominate the 2I1st-Century Economy, St.Martin's Press, 100 (2016.5.) (“But
combined with the network effects of established platforms, this additional
value creates the kind of lock-in that makes competing with a successful
platform extremely difficult.”)

70) o)0), AL EAE] AL AulA LMo chat el WA, Wekd AANch et
HatA 1Y) A30E A|35, 2020.9. 398H

71) Yong Lim, Tech Wars: Return of the Conglomerate: Throwback or Dawn of a
New Series for Competition in the Digital Era?, Journal of Korean Law Vol. 19,
57, (2020.2.) (“But economies of scope can also be amplified by network
effects coursing through multiple businesses or platforms, not just multiple
sides of a platform. This is more apparent in a data-driven economy.”

72) V&, Aoy, 184, AFAl5 AGEA: Holg o gt &2 FACR, shAA
ZH A12¢¥ A3%, 2019.10.25. 50H
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7} EU ARG HAlA

o] i+ 20151 11€ ¥ A4 WESZ(ECN: European
Competition Network)e] 9ECZRE A= om, 2016'd 1171 EU
AT =)o 2epQl T oof RE S ‘4‘51‘“/]?} ANE A A ZheE84)
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83) Belgian, Czech, French, German, Hungarian, Irish, Italian, Dutch, Swedish
and UK national competition authorities and DG Competition.

84) European Competition Network, Report on the monitoring exercise carried out
in the online hotel booking sector, 4 (2017.4.) (“This report presents the results
of a coordinated monitoring exercise carried out in the online hotel booking
sector by a group of eleven EU competition authorities in 2016. The exercise
was commissioned by the heads of the European Competition Network ('the
ECN") in November 2015.7)

85) FEuropean Competition Network, $£]°] =&, 6 (2017.4.) (“The monitoring
consisted of a uniform electronic questionnaire addressed to a sample of
16,000 hotels in the ten participating Member States. Written questionnaires
were also sent to a sample of OTAs, metasearch websites and large hotel
chains. The questionnaires covered the period from January 2013 to June
2016, with particular focus on the period before and after the switch by
Booking.com and Expedia from wide to narrow parity clauses (mid-2015).”)

86) European Competition Network, 9] =, 11 (2017.4.) (“For the 21% of
respondent hotels that had price differentiated between OTAs during this
period, the most frequent reasons given for favouring an OTA with lower
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prices were to increase the hotel's visibility on the OTA in question (for
example, in the display ranking) and because the OTA charged a lower
commission rate.”)

87) Belgium, the Czech Republic, Germany, Hungary, Ireland, Italy, Sweden, and
the UK

88) European Competition Network, o] =, 12 (2017.4.) (“This analysis suggests
that the switch from wide to narrow parity clauses by Booking.com and
Expedia produced a positive effect on room price differentiation between
OTAs. The effect is statistically significant in Belgium, the Czech Republic,
Germany, Hungary, Ireland, Italy, Sweden, and the UK, and is predominantly
driven by chain hotels. A statistically significant positive effect on price
differentiation between OTAs was also found in France following the switch
to narrow parity clauses and the entry into force of the Loi Macron. Lastly,
the analysis also showed a positive effect on price differentiation between
OTAs in Germany following the prohibition of Booking.com's narrow parity
clause.”)

- 35 - ) ,H {l 1_'.]'| ©

e

|

I

TU



t}. Hunold, Kesler, Laitenberger, Schlutter (2017)

o

Hunold ¢ 3% 9] AFA=2 Kayako|eh= HWEFE A ALO] E O

g2 et =71 3%k AU TERVIAFEE AMESt] MEN %39
BHE ATHORE BAHTS) o] Kayakolgt= HERA X %]
o} F-A 5 (Booking.com), Google Trend®] A&E HIROE 2016
Bl 2017'd 1€7bA1 9] HolHE #4330t MFEN x3°] &H
FAE A9 G HEAAR ou e JIFS v FHEA, I
=do] AF 2016 2¥ FAHTHC] F& A+ a+E AASA

o o® a3t JA=AE A E YT

>

s
Jo
ST

B4 A%, MEN 23] AAR oF, o B 5950 Yt
Aol 1AL AASYD, ole] ¥ARAS AU sYEL o A3
NAE FABYHE Al VEETE?) E3 Kayak AolEdlE ¥

89) Hunold, Kesler, Laitenberger and Schlitter, Evaluation of Best Price Clauses
in Online Hotel Booking, Zurich Open Repository and Archive, University of
Zurich, 2 (2018.3.) (“Motivated by recent proceedings against best price
clauses (BPCs) imposed by onlinetravel agents (OTAs), we empirically
investigate the effects of such clauses using metasearch price data of nearly
30,000 hotels in various countries.”)

90) Hunold, Kesler, Laitenberger and Schlitter, £J9] 2, 3 (2018.3.) (“The main
data source are price data from the website Kayak that covers the period
January 2016 to January 2017. Kayak is a travel meta-search engine that
displays the prices of the same hotel room on different online distribution
channels, in particular the OTAs and the hotel website to which we refer as
direct online channel. We complement this data set with data from two
additional sources. First, we add data from the OTA website Booking.com,
which allows wus to distinguish between chain and independent hotels.
Second, we gathered time series data of travel related search queries from
Google Trends.”)

91) Hunold, Kesler, Laitenberger and Schlitter, 9] =, 3 (2018.3.) (“In view of
different BPC policies across countries, we use cross-sectional statistics to
investigate the channel choice and pricing across channels. Moreover, we
analyze the removal of Booking.com's narrow BPC in Germany since
February 2016. By means of regression analyses, we compare the changes in
the market outcome in Germany with the changes in other countries without
such a regulatory treatment of the BPCs in the course of 2016.7)
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92) Hunold, Kesler, Laitenberger and Schlitter, ¥29] =, 39 (2018.3.) (“We have
found that more hotels publish prices at Booking.com in Germany following
the removal of the narrow BPC (extensive margin), and hotels which already
used Booking.com before publish offers more frequently there (intensive
margin).”)

93) Hunold, Kesler, Laitenberger and Schliitter, <t2] =, 39 (2018.3.) (“In addition,
more independent hotels, which initially often did not make direct channel
prices available at Kayak, start doing so more often in Germany once the
BPC of Booking.com is removed. Consistent with having posted direct prices
more often on Kayak before, chain hotels in Germany increase the frequency
of listing direct channel prices once the BPC is removed.”)

94) Hunold, Kesler, Laitenberger and Schlitter, ¢J9] 2, 39 (2018.3.) (“These
results indicate that hotels increasingly promote the direct channel when
they are not constrained by Booking.com's narrow BPC.”)

95) Matovani, Piga and Reggiani, Much ado about nothing? Online platform price
parity clauses and the EU Booking.com case, Economics Discussion Paper series
EDP-1909, The university of Manchester, 2 (2019.5.). (“In particular, we focus
on the removal of Price Parity Clauses in France in 2015 and in [taly in 2017
and perform a difference-in-differences(D-in-D) analysis based on comparing
prices posted on Booking.com by hotels in the neighboring Mediterranean
islands of Corsica (France) and Sardinia (Italy), before and after the policy
interventions.”)

96) Matovani, Piga and Reggiani, 99 =, 8 (2019.5.) (“Furthermore, they
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removed all types of Price Parity Clauses, though at different times: France
in August 2015 and Italy in August 2017. Spain, instead, never took action
on this issue and, as a result, narrow Price Parity Clausescan still be
lawfully enforced there.”)

97) Matovani, Piga and Reggiani, 2t9] =, 30 (2019.5.) (“First, we showed that the
complete removal of Price Parity Clauses did not lead to substantial
short-run price variations on Booking.com in both regions. (52F) In fact,
when focusing on chain hotels, that are less affected by the above frictions,
our results indicated a significant price reduction of about 5.6 percent in
Corsica and 8.6 percent in Sardinia.”)

98) Matovani, Piga and Reggiani, ¥2] =, 30 (2019.5.) (“Second, our dataset
enabled us to perform a medium-run analysis for the effect of the Macron
Law. Interestingly, we found significant price reductions on Booking.com for
all types of hotels, with an estimated average drop of about 4 percent. (%)
Moreover, when taking into account heterogeneous effects, we confirmed that
chain hotels were more responsive to the policy change, with an estimated
price reduction of 12.3 percent.”)

99) Bookingplatforme, hoteller og forbrugere Konkurrence- og Forbrugerstyrelsen, 60
(2019.2.) (“Storstedelen af hotellerne (71 pct.) angiver, at ens veerelser altid
har ens priser pd tveers af bookingplatforme, jf. De resterende hoteller
angiver, at de i nogle situationer ser en fordel i at seette forskellige priser
pa forskellige bookingplatforme. (£2F) Tyve hoteller indgdr 1 begge
undersggelser. | spgrgeskemaundersggelsen har ét hotel angivet, at de
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varierer i pris i halvdelen af tilfeeldene - mens 11 ud af de gvrige 1982
hoteller har angivet, at de i 2017 altid (eller i de fleste tilfeelde) har ens
priser. Undersggelsen af de faktiske, indsamlede veerelsespriser viser
imidlertid, at de selvsamme hoteller i 2018 meget ofte har forskellige priser
pé& ens hotelvaerelser.”)
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127) @qly, 2RI ZZ oA 1R (Most-Favored Nations Clause)?] HA&
i} 94- 0103 Z2HZ(Online Travel Agency)?] AHjet o]2& HAlo=Z, 2019. 9.
30.
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2019.10. | Y& A Z=(JFTC) Ho W9 o] MENS ZA 3= oF
2020.5. | & BT Ho oo MENS FA8l= 3hoF
2020.12. | g Aok | A= (FAS) ZE "9 MFN& =4
2021.3. | §t= 78 A =(KFTC) e W99 MENS &4
2021.5 =9 AgeiE T E o MFNS Zx 3= 34
T E (Bundesgerichtshof) | = = °© - -

2. 7 o =X WY

o

1) HRS ARz

=d AT AW7EEH (Bundeskartellamt)2 2010 1€
HRS(Hotel Reservation Service Robert Ragge GmbH)¢} T € EXF A of
oA =22 Akl Bk 2AME AFSEATE) 2013 129 20
AAZZe MEN 23] EU 7|5 %SKTFEU) A101% A13te] A4S
Agbsl= 22 Al sfigstar, A3 AAHGWB) A1zx(7d A T4
|4 =A), A=A EAMA A epF&AAe SA) A1, #A2d A
1% 2 A20xCEHA A 2 $dA AR LG&FA) A1l ¢
Witk dekstE A 2014 39 1974A] 9 23] AAE Hete 2R
= Wit

131) Draft Federal Act amending the Federal Act against Unfair Competition
1984 and the Federal Act on Price Marking, adopted on 17 November 2016.
132) Belgian federal parliament= MFN x3&-& ZX|st= ¥ 2018.7.19. ExtA|Zict.
133) International Competition Network(ICN), Online Vertical Restraints Special
Project Report, 2015 ICN Annual Meeting, Prepared by Australian Competition
and Consumer Commission(ACCC), 76W (“In  January 2010, the
Bundeskartellamt(BKartA) began an investigation into vertical restraints
between Hotel Reservation Service Robert Ragge GmbH(HRS), an online hotel
booking potal, and its hotel partners after receiving a complaint from a
hotel.”)

134) Bundeskartellamt, Hotel Reservation Service(HRS), Fallbericht vom 5,
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HRS= # ZAAo| EE3] "HU(Higher Regional Court of
Diisseldorf)oll 4%-< 2718t o, M2 2015'd 1€ 99 HRSY 45
717bsta vt 2RA o] A< %—OJ%}EM.BW M2 MFN 16%1 A

grstal Alat FHES MIYSs AdEAtE Hs "Jzéﬂ%lﬁ}.l% =3
M-S HRSS AAHFE0] 30%S 2tz 527 A3 B3 o
Z WA 72 (VBER: Vertical Block Exemption Regulation)ol| = &l &3}
Stk A B THI39)

2013.12.20. Az. B9-66/10

(www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidungen/Kartellv
erbot/B9-66-10 &A11)

135) Bundeskartellamt, 9] 9]Z A, 5¥ (“There are significant restraints of
competition by effect.”)

136) Bundeskartellamt, ¢ 91ZAA{, 5-6W (“The MFN clauses remove the
economic incentives for the hotel portals to offer lower commissions to the
hotels or to face up to competition by adopting new sales strategies. Market
entries by new competitors are made more difficult and opportunities open
to hotels are considerably restricted. Hotels cannot wuse different hotel
portals and other sales channels in order to make offers at different prices
and conditions.”)

137) OLG Dusseldorf, Beschl. v. 09.01.2015, Az VI - Kart. 1/14(V)

138) OLG Dusseldorf, 9] ®WZAZ 9W (“Dessen ungeachtet wiirde sich die
Bestpreisklausel, die G mit den Hotelunternehmen vereinbart hat, auch auf
deren Verhalten im Wettbewerb auswirken. Die Hotelunternehmen wéaren
auch bei Inanspruchnahme der Vermittlungsleistungen der
Hotelmetasuchmaschinen gehindert, ihre Hotelzimmer dort zu glnstigeren
Preisen anzubieten als bei einer Vermittlung tUber das Hotelportal von G.”)

139) OLG Dusseldorf, $J°] WZAE 15W (“Nach Art. 3 Abs. 1 Vertikal GVO gilt die
Freistellung nach Art. 2 nur, wenn der Anteil des Anbieters an dem
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relevanten Markt, auf dem er die Vertragswaren oder -Dienstleistungen
anbietet, und der Anteil des Abnehmers an dem relevanten Markt, auf der er
die Vertragswaren oder -dienstleistungen bezieht, jeweils nicht mehr als 30 %
betréagt. Diese Voraussetzungen sind vorliegend nicht erfillt. Nach Artt. 3, 7
Vertikal GVO ist der Marktanteil anhand der Angaben firdas jeweils
vorangegangene Kalenderjahr, hier also fur das Jahr 2013, zu berechnen.
Hiernach betrdgt der nach Ertrdgen ermittelte Marktanteil von G auf dem
Portalmarkt (mindestens) ..-.. %.”)

140) International Competition Network(ICN), o] =, 76¥ (“In April 2015, the
BKartA issued a statement of objections to Booking.com regarding the
website’s practice of including potentially anti-competitive ‘best price’ clauses
in its contracts with hotels.”)

141) Bundeskartellamt, Booking.com, Expedia, Beschluss vom 2015.12.22.,. Az.
B9-121-13(www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidu
ngen/Kartellverbot/B9-121-13 #ri1)

142) Bundeskartellamt, ¢J9] 91ZAA], 5¥ (“In this market, the best price clauses
used lead to appreciable competitive restraints between the hotel portals, as
well as between the hotel companies. First of all, the narrow best price
clauses limit the incentive for hotel companies to differentiate their room
prices on the various hotel portals. (52F) This significantly diminishes the
attractiveness of the hotel's own online sales channel and appreciably
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4 49 d7tER A A FasATIa AT &

restricts the pricing sovereignty of hotel companies.”)

143) Bundeskartellamt, ¢J9] 2]ZAA], 11¥ (“In 2013 and last year, in 2014, as
well, Booking demanded that individual hotels located in Germany adjust
their rates and room availability to the rates and availability offered on other
portals and threatened to remove the hotels from Booking's booking system
or lower their rankings if they refused. In cases of refusal, Booking blocked
the hotels or implemented price reductions vis-a-vis the hotel customers on
its own initiative.”)

144) OLG Dusseldorf, 04.06.2019 - VI-Kart 2/16 (V) 2= x

145) OLG Disseldorf, 9]°] HZAF, 54~55HA Tt

(“Die  enge Bestpreisklausel der Beteiligten beeintrachtigt auBerdem den

Wettbewerb auf dem Markt fur Hotelzimmer. Das durch die Bestpreisklausel

gebundene Hotel darf im eigenen Onlinevertrieb keine glnstigeren Zimmerpreise

und Vertragsbedingungen anbieten als auf dem Hotelbuchungsportal der

Beteiligten, wodurch zugleich auch der Wettbewerb zwischen den Hotels beim

Absatz der Zimmer an die Endkunden uber die hoteleigenen Internetseiten

beeintréachtigt wird.”)

146) OLG Dusseldortf, ¢J9] WA &, 78~79¢=F

(“Vertragsgebundene Hotels haben auch Anlass, die Buchung des Hotelkunden

durch wirksame Preis- oder Konditionenanreize von C.2 auf den hoteleigenen

Vertrieb zZUu verlagern. (&) Ohne Bestpreisklausel besteht far

vertragsgebundene Hotels daher ein hinreichender Anreiz, Hotelkunden durch

niedrigere Zimmerpreise oder bessere Vertragsbedingungen von C.2 auf den
hoteleigenen Online-Vertrieb zu lenken.”)
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147) Nr. 099/2021 Beschluss vom 18. Mai 2021 - KVR 54/20 &2

148) Addide] wFo] disto] AWTIEEAFL Fwe HEAEES  HiESHIT
(https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Pressemitteilung
en/2021/18_05_2021_BGH_KVR _54-20_Booking.com.pdf?__blob=publicationFile&
v=3) 2 (“The narrow price parity clause restricts competition in the offer of
hotel rooms. Bound by this clause the hotels are not able to offer better
room prices on their own online sales channels than on booking.com.”)

149) 919 ¥ xxtm, 2WH (“The pro-competitive aspects the narrow price parity
clauses are claimed to have, such as securing adequate remuneration for a
platform’s service by solving the “free-rider problem” (guests book directly
with a hotel after gathering information on booking.com) or providing
increased market transparency for consumers, must be carefully weighed
against their anti-competitive aspects.”)

150) 9J9] W =xtg, 3 (“Although the existence of a free-rider problem cannot
be ruled out, the Bundeskartellamt's further investigations and Booking.com's
assertions have not shown any indications that this problem severely
threatens the efficiency of the services offered by the platform. On the other
hand, however, the narrow price parity clause significantly restricts the
online sales managed by the hotels themselves without using the platform.”)
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151) International Competition Network(ICN), 2t9] =, 77¥ (“France’s Autorité de
la concurrence began an investigation of Booking.com, Expedia and HRS
after receiving a complaint from a French hotels association regarding parity
clauses, which compel hotels to offer booking websites with at least as many
available rooms and services as it offers through other distribution channels
and prevents hotels offering lower prices to non-internet customers.”)

152) International Competition Network(ICN), ¢9] =, 77® (“Given the number of
cases opened in EU Member States, the European Competition Network
decided to establish enhanced cooperation between the French, Italian and
Swedish authorities to investigate the case as a priority. The European
Commission is coordinating this investigation.”)

153) International Competition Network(ICN), £]9] =, 77# (“On 11 December
2014, Booking.com offered to these three competition authorities a first set
of commitments to competition authorities which, if accepted, would apply to
the entire European Economic Area. The commitments would remove the
MFN clauses from its contracts with hotels that concern parity with third
party booking services, while keeping those that require parity with hotel’s
direct sales.”)

154) Atorité de la concurrence, Case 15-D-6 #Ztil, o] ARA9| dfst IJFH Xtz
(https://www.autoritedelaconcurrence.fr/en/communiques-de-presse/21-april-
2015-online-hotel-booking-sector) (“The Autorité de la concurrence, in
coordination with the European Commission and the Italian and Swedish
authorities, has obtained particularly extensive commitments from
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<E 11> Fofo g QI3 W3KThe changes brought in by the

commitments)

What hotels can do Before-. the ffter the
commitments commitments

Offer lower prices via other OTAs Prohibited Authorised

Offer consumers lower prices via their offline

channels:

-telephone

-hotel reception desk Prohibited Authorised

-text messages

-instant messaging (WhatsApp, Messenger,
etc)

~emailing marketing campaign

Offer lower prices to consumers provided that
these

room rates are not available to the public on
the internet

Offer lLower prices under their loyalty At the discretion of
programmes Booking.com
Communicate publicly the fact that they are
offering “attractive” prices Prohibited Authorised
directly and via their loyalty programmes
Grant more favourable commercial conditions
to other OTAs

Grant other OTAs a greater number of
available rooms and/or reserve

the sale thereof to their own channels for
certain periods

Contact prior customers of the hotel and the
chain

or community of hotels to which the hotel
belongs

A2 22| . Atorité de la concurrence, Case 15-D-6 Aol that S EREX T

Prohibited Authorised

Authorised

Prohibited Authorised

Prohibited Authorised

Prohibited Authorised

[Kl

a9y o)lF Zgx 938lE 20159 8€Y 6Y vk EH(Law on

Booking.com aiming to boost competition between online booking platforms
and give hotels more freedom in commercial and pricing matters. These
commitments, undertaken for 5 years, will come into force from 1 July 2015
with an intermediary assessment planned for late 2016.”)
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Economic Growth and Activity, no. 2015-990)¢] FEZEHA F2 HE
o] MEN Z3vhA 28t H 1t o HelA = OTAZE < tiilst
of HAMB2E AFste FAadAeIH olm A= AdAe] Ar=ER
Age BASoF b W&, dEdAc2s F2 W99 MFN =
7tx ZA k= o n|7b Z3FE T} 15)

o} 294
29l 7 A= (Konkurrensverket) A XZg2, o]

=
A 2015 449 159 FAGHO FofE 83t F2 WY MFN =
oA st th156) 1} T A3 <l VISTAE 2T HS AU =
<

510
O =

£3589 AW Y(Patent- och marknadsdomstolarna)®ll 4%& A 713 aL
HYe MEN Z3o] AAS A3t Adste] 2018d 79 209 BE&
FTHY MFN &S AAT AS FHGH A o5 3r}h157)

155) LOI n® 2015-990 du 6 aout 2015 pour la croissance, l'activité et 1'égalité
des chances économiques Article L311-5-1, (“Le contrat entre un hételier et
une personne physique ou morale exploitant une plateforme de réservation
en ligne portant sur la location de chambres d'hétel aux clients ne peut étre
conclu qu'au nom et pour le compte de 1'hételier et dans le cadre écrit du
contrat de mandat mentionné aux articles 1984 et suivantsdu code civil.
Nonobstant le premier alinéa du présent article, 1'hételier conserve la liberté
de consentir au client tout rabais ou avantage tarifaire, de quelque nature
que ce soit, toute clause contraire étant réputée non écrite.”)

156) Konkurrensverket, Case 569/2013 #%til. o] ApAo] Ofjst g& oJZAA(ZRZR)
https://www.konkurrensverket.se/globalassets/dokument/engelska-dokument/b
eslut/13_0596e.pdf

157) Patent- och marknadsdomstolarna, M&l PMT 13013-16, 2@

(https://www.domstol.se/globalassets/filer/domstol/patentochmarknadsoverdomst
olen/avgoranden/2019/pmt-7779-18.pdf)oj|A] &Q17}% 31WH

(*a) upphoéra med tillampningen av klausuler i avtal med hotell 1 Sverige
sominnebdr en skyldighet for hotell att erbjuda Booking.com B.V.
ochBookingdotcom Sverige AB priser och villkor fér hotellrum som ar lika
braeller  béattre an de som hotellen erbjuder via sin egen
onlinedistributionskanal(s.k. pris- och villkorsparitet)”)

-



aeg RRude 53 9 A%EY P4 (Patent- och

marknadséverdomstolen)ol] &4E A 7]3tHh 20199 59 99 FA4H
AL FAGH A& F&3ste S FUIeda o] #EL IR
FAHHATS) Fa4] HALS F2 W9 MEN =%o] R34+ a3
€ /M F e AS wiASAE &9kAT, VISITAZE o8& REE A

ol&glo} HA = (Autorita Garante della Concorrenza e del
Mercato)& 2014 29 MFN 3% ##H FAH5A A o2y role it
ZALE AlFFERTHI0) O 5 2, A9d @A 20154 44 21
d FATHY s FEst F2 WY MEN 23S AAsA
T} 161)

158) Patent- och marknadséverdomstolen, Mal nrPMT 7779-18, 25¥ (“Patent-
och marknadséverdomstolen har funnit att Visita inte har visat att de snava
paritetsvillkoren har till syfte eller resultat att begrédnsa konkurrensen varken
pd marknaden for online-resebyratjdnster eller pd marknaden for
hotellévernattningar. De omtvistade villkoren utgér ddarmed inte en férbjuden
konkurrensbegransning enligt 2 kap. 1 § konkurrenslagen eller artikel 101.1
FEUF. Patent- och marknadsoverdomstolens beddmning innebdr att Visitas
talan inte kan vinna bifall. Patent- och marknadsdomstolens dom ska darfér
andras.”)

159) Simon Christensen, Booking.com victorious in Swedish appeals case over
MFN clauses, kromann reumert, 2019.5.24. (“That judgment has now been
rescinded because the Court of Appeal was not satisfied that the
anti-competitive effects of Booking.com’s MFN clauses on the market had
been proven.”)

160) International Competition Network(ICN), 2to] =, 77H (“Autoritd Garantedella
Concorrenza e del Mercato, Italy’'s competition authority, began investigating
Booking.com and Expedia in February 2014, in regard to MFN clauses in
their contracts with hotels.”)

161) Autorita Garante della Concorrenza e del Mercato, Case 1779 B. ¥ T Al=

(https://www.agcm.it/media/comunicati-stampa/2015/4/alias-7623)0f| A o7t
(“L’Autoritd garante della Concorrenza e del Mercato, nella riunione del 21
aprile 2015, ha deciso di accettare, rendendoli vincolanti, gli impegni
presentati dalle societa del gruppo Priceline Booking.com B.V. e Booking.com
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Ty 20179 8 149 olEE|ol 93= A4 (Market and
Competition Law)< 7HASA=H, 7] 2E S/ MEN &<
FABHE 23] 2FHo] glo] dARoRE HATT Ao WMEE
ATh162) MAE H Al66=el w2 OTAZE A3AFA H&3H= 2
oo FEd oW £, HE, 231 2 Ve 215 HF 2404 A&
3hA 7|2 F&3 Alge K art Hr) ujiEo]t}le)

Y
e

d
o

w93

rlo
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o
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e
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D= AAE=(OFT, Office of Fair Trading)
eotel 3 EAE U 2AE Aunsigse AHTENY 59
Z15 (InterContinental Hotels Group, Hotel Inter-Continental London
Limited)¥ FZ oz, j=ytjol Atolo] 7HAERIS Adstes Al
Acke Aol =4& gHThS OFTE 2013 7€ 319 AXHIAE
Lot lal, FAGAH 2y oyt 7P7—ﬂ1§°d% Agrst= ol g
NS wHEs A OFT+ 20149 1€ 319 ZAMES 4313 goFs

(Italia).”)

162) Italian Market and Competition Law no. 124/2017, O] no. 189 of 14th
August 2017

163) oj&gjo} ZFATG=o| W7Fst= B ilA, Italian Antitrust Review, Vol.4, No.2,
2017, THE ANNUAL LAW FOR COMPETITION(ITALIAN LAW NO. 124 OF 4TH
AUGUST, 2017) 2189 http://a-p-p-review.com/article/view/12860/11635 %t
(“2.6. Tourism : In the field of tourism (subparagraph 166), ALC outlaws any
clause aimed at constraining tourism operators to not apply lower prices or
more favorable conditions than those applied by the same subject through
third parties, e.g. OTAs (so called Most Favored Nation-MFN), as null and
void.”)

164) Case reference: CE/9320-10

165) CMA Press release, CMA closes hotel online booking investigation, 2015.9.16.
(http://www.gov.uk/government,/news,/cma-closes-hotel-online-booking-investigation
Zr11) (It focused on restrictions in agreements between InterContinental Hotels
Group and Hotel Inter-Continental London Limited (IHG) and each of Booking.com
and Expedia, which prevented the online travel agents from discounting the price of
room-only hotel accommodation (‘discounting restrictions’).”)
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-85k A T.166)

20143 9€ 269 I= BAFLAFL(Competition  Appeal
Tribunal, CAT)% Skyscannerl6?)7} OFT ZA ol thsl] o] oA]|7]s FE-&
Al A= S CAM(Competition and Markets Authority)168)0l] ©] A}
s SRkt A 2, 20159 9€ 169 CMAE AlFET 9
MG ofFo tF ddS BRI A 2AE FAsAH. CMAY 41
=9 2 (administrative priority)¥ #T#H3ted B FAE A4St 4
AoA M FaA, 9% AP H 7HEA 5 e, ¢ o
ol 2A WEs TASHA FEte olfE 2AE FASE Aol A
Asltka A48k 7] W&ol th170) Byt CAM+= MEN°| ZA3 AH|#}
o PlAls d&Fe Hst FFolr § Akl dis| AL o2 RUH

166) J= 7JRZF=Z(CMA), Hotel Online Booking Investigation Case closure
summary, 2015.9.16., 1-2H
(http://assets.publishing.service.gov.uk/media/55{8404aed915d 14f 1000014 /Hotel
_online_booking_-_case_closure_summary.pdf) 21, (“In January 2014, the
OFT decided to accept commitments from the Parties to remove restrictions
on offering discounts from headline rates for hotel rooms in the UK subject
to certain conditions. Having accepted the Commitments, the OFT closed the
investigation in accordance with section 31B(2) of the Act.”)

167) of3iArZo] thst 7}Au]w(PCW, Price Comparison Website)/DEFA X] <ALo] E
glatolny Al 7|¥Y2 Skyscanner  Limitedo]t}.  g= S o]X]&
https://www.skyscanner.co.kro]ct.

168) OFT(Office of Fair Trading)t the Competition Commissiony} ZRZXlo] ZA3FrE] o]
CMA(Competition and Market Authority)?} E9ion, ZARAAGZ 7|52 288514 =

lt}. (Enterprise and Regulatory Reform Act 2013)

169) 9= ZATZ(CMA), 29l Z, 2¥ (“On 26 September 2014, the Competition
Appeal Tribunal (‘CAT’) handed down a judgment (the ‘Judgment’) which
partly upheld an appeal by Skyscanner Limited (‘Skyscanner’) and quashed
the Commitments Decision with a direction to ‘reconsider the matter in
accordance with [the] Judgment'”)

170) 9= ZARAG=Z(CMA), 29 Z, 39¥ (“Taking into account the matters set out
above in the context of the CMA’s prioritisation principles, the CMA has
considered the strategic significance, impact, risks and resource implications
of continuing the present investigation, and has decided that it is appropriate
to close the Investigation on the grounds that it no longer constitutes an
administrative priority.”)
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g AL AAEP 1)
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<E 12> A9

74 #H(Case Timetable)

Date

16 September 2015

October 2014 to

August 2015

26 September 2014

31 January 2014

20 December 2013
to 17 January 2014

20 December 2013

9 Augustto 13
September 2013

9 August 2013

Z1lduly 2012

October 2010 to July
202

October 2010 to July
2012

September 2010 to
June 2012

10 September 2010

Action

Case closed on the grounds of administrative priorities

CMA consideration of next steps in the investigation in light of the CAT judgment
and market developments. including developments in the investigations of ather

European competition authorities

CAT judgment on appeal quashes final decision on commitments and remits case
back to CMA

Final decision on commitments and case closed

Consultation period on revised commitments

Consultation opened on revised commitments proposed by Booking.com,
Expedia and IHG and European Commission officially informed ofthe OFT's
imtention to accept revised commitments

Consultation period

Consultation opened on commitments proposed by Booking.com. Expedia and
IHG

Statement of objections issued

OFT analysis and review of parties’ responses to information requests

Issue of further information reguests

Information gathering. including issue of formal or informal information requests

and parties” responses

Investigation opened

AREA:

http:/ /www.gov.uk/cma-cases/hotel-online-booking-sector-investigation

ul. w2

1) Aol e

171) 9= ARGZ(CMA), 29 2, 3H (“The effect of these revised terms and the
remaining wide and narrow Retail MFNs on competition and consumers are

matters that the CMA intends to keep under review.”)
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S FH N uw, MEN Z&o| g FAAE 7 B3

(Sherman Act) A1Z(AHAE Ast= A<k
A5 == 543 AR) i F8T & Jran)
F& AZH2013.8.9.)8A] 2044 ©]F, 2013
9 8d 20¢ WA A WA RAEFo] AZIHATH (Turik v.
Expedia, Inc., No. 12-cv—4365 (N.D.Cal.)173) o]% HY2 #AH AFES
FHste] gAts SREATHY @2~ A Y(NORTHERN DISTRICT OF
TEXAS DALLAS DIVISION)ol A Alg]E Xttt o7+ ml= #
Aol AFsh= 478 dEF ol BT T OTA ARG A}
JE, MigjolE 5 ddsd AAS TET 3670 AFGAVE =z HU)
SEATHA) {20149 2€ 18Y &Y FH AV FFsitt=
olftE AE 717

2
H
o
=3
—
N
Lot
©
o
f
rok
e
o [

o
n
Ao
-

2)

Expedia, Orbitz, Priceline, Travelocity, 471% OTA AFGFA+=
20119 7|Eo 2 AA OTA &9 o ¢fe] 94%E AAYPTE175) oA AF3}

172) Jonathan B.Baker & Fiona Scott Morton, 9] 2, 2190 (2018. 6.) (“While
cases challenging anticompetitive platform MFNs are less common in the
United States, they would likely be framed as agreements in restraint of
trade in violation of Section 1 of the Sherman Act, or as monopolization or
attempts to monopolize in violation of Section 2 of the Sherman Act.”)

173) ONLINE TRAVEL COMPANY (OTC) HOTEL BOOKING ANTITRUST
LITIGATION, Consol. Civil Action No. 3:12-cv-3515-B, document 136, Filed
2014.2.18. 7H (“The first civil complaint in this case was filed on August 20,
2013—twenty days after the OFT’s announcement. (Resp. 69) (citing Turik v.
Expedia, Inc., No. 12-cv-4365 (N.D. Cal.).”)
(https://www.govinfo.gov/content/pkg/USCOURTS-txnd-3_12-cv-03515/pdf/US
COURTS-txnd-3_12-cv-03515-1.pdf #Fil)

174)https://www.govinfo.gov/app/details/USCOURTS-txnd-3_12-cv-03515/USCOU
RTS-txnd-3_12-cv-03515-1 of|A] ¥uet mjus 7tzF 8Holgh 4~ 9Ith,

175) ONLINE TRAVEL COMPANY (OTC) HOTEL BOOKING ANTITRUST
LITIGATION, o] WZAE, 3¥ (“The second group is made up of nine OTAs
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A AR, OTA AAASE WAZ == GBS dHos HZ A4
< A wAE FEA Fos Y3 =4, 4 e 7 OTA AA
=3 A7 FAYHRPM) Alko R Il F2A AokE AAs)
Ath7e use ol A= 1) MY Alze] FAHAS, 2)
AW Allze] B8 ARE Adshe BA(H

T AAY HNtae], 4) F AnARTY Swa 9}

Aol gt o] gt WYY (parallel conduct)= AA2# &

ol FAo tE] HYLS OTAS} s€o] Z+ZF FARE AlYFS
o A = =
Aolal Fro 93] o]FoHt= FAV fue S A HATIM)

(the “OTA Defendants”), four of which—Expedia, Orbitz, Priceline and
Travelocity— “accounted for 94% of” all OTA-hotel bookings in 2011.")

176) ONLINE TRAVEL COMPANY (OTC) HOTEL BOOKING ANTITRUST
LITIGATION, <to] mZAZ  5WH (“First, the OTA Defendants entered into a
horizontal agreement not to compete with each other, apparently formed in
the same sort of express or tacit way as the larger conspiracy. (Id.) Second,
each Hotel Defendant signed vertical written contracts known as resale price
maintenance (“RPM”) agreements with each OTA Defendant.”)

177) ONLINE TRAVEL COMPANY (OTC) HOTEL BOOKING ANTITRUST
LITIGATION, ¢Jo] ®AZ. 8W (“The Complaint asserts four counts for
Defendants’: (1) per se violation of Section 1 of the Sherman Act, 15 U.S.C.
§ 1. (2) agreements unreasonably restraining trade (under the rule of reason
or “quick look” test) in violation of Section 1 of the Sherman Act; (3)
violation of state antitrust laws; and (4) violation of state consumer
protection laws.”)

178) NLINE TRAVEL COMPANY (OTC) HOTEL BOOKING ANTITRUST LITIGATION,
Consol. Civil Action No. 3:12-cv-3515-B, document 136, Filed 2014.2.18. 14H
(“Next, the Court analyzed the parallel conduct allegations and rejected
plaintiffs’ contention that this allegedly suspicious behavior suggested an
agreement. On the contrary, ‘common economic experience’ showed that
defendants’ parallel resistance of the upstart service providers was nothing
“more than the natural, unilateral reaction of each [firm].” 15¥ (“The Court
agrees, and for the reasons that follow, it finds that the Complaint fails to
allege sufficient facts to suggest that Defendants conspired to fix prices on
hotel rooms sold online.”)
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< OTA At SEYA 9] two-term RPM agreementol] T
MM e Ad=da W3k Aol dnpy Adeigin. A THe AR
A= RPM A2 2Eflez dmd Adrtge 24E + Ay

OTA AJASE AX/FAL ngng & 917 froghim)

A BEE AVIZ v=Y A5, OTA AIAEe] MEN X3
gk FTC 2o #AI7F Aw7kA A9 fle Aoz Hln IR 7
T3 FHY THAEol :rli;iigi 2ol 7F Joke Aol 7]Qlg . v
SEMAY Bf, T UHTR Az S0l g5 AA st U7] o
o HIE xlolE Y %Oc} of oF A]2Hl(central reservation system),
83 3Y A 5 B3 OTARY ooF =S5 WA AL OTA
A AR dek(direct booking) 0= o] &AES EOEY T AT FHOI
AAT, 5 AS oo sHEC] AE 5§ SHE

AR oL o efitol] A ofxio] H A 7] wjiE o] T.180)

35  ZAAY=(Australian  Competition and  Consumer

179) ONLINE TRAVEL COMPANY (OTC) HOTEL BOOKING ANTITRUST
LITIGATION, 99 WZAE, 16-17H (“On the contrary, common economic
experience and the Complaint itself offer a natural or “obvious” explanation
for why the Hotel Defendants on one side, and OTA Defendants on the
other, individually entered into the same two-term RPM agreements. For the
Hotel Defendants, an RPM agreement allowing them to control the prices at
which their rooms were sold online made perfect economic sense. (52F) For
OTA Defendants, the reason they would individually seek out the two-term
RPM agreements on an individual basis is more obvious. (£2F) That is
precisely what each OTA Defendant got in return according to the Complaint
—an MFN clause assuring the OTA Defendant that the minimum rate it must
publish will not be undercut by the hotel itself or an OTA competitor.”)

180) &%, o9l =, 219
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Commission, ACCC) &A] OTA AFFAE ZAFsES o, 20159 99 8Y
BE 20159 9€ 27U7A] AMAAE3 Fol 7)7+e sbFETRs) g
20169 99 19 RE o xmltjole} BATHS We Wolo MEN 23S
AR 72 A= Folstithisey) Ty ACCCrE 9] 2yto A
AAQl TrivagoS ZAEHE %, o2 tlels £ Wele] MFN &7
A Z7)A T AE BHRITHI)

of. Y

dE HAAF = (Japan Fair Trade Commission, JFTC) e} &l
(Rakuten)184) o] FEHZAFEAY =3 YWrE & ZASIH S ™, 20194
104 259 =FElA gFojel] o2 T8 e FF 3d gt vE
T FEshAY FEd 2de &8ss xS HAD Ho
t}.186)

181) ACCC, press release, “ACCC consults on online travel agents”, 2015.9.8.

182) ACCC, press release, “Expedia and Booking.com agree to reinvigorate price
competition by amending contracts with Australian hotels”, 2016.9.2.

183) Matt Lennon, hotel management global report, “Expedia takes first step to
end rate parity clauses”, 2019.3.22. (“Expeia has waived its contracted clause
to enforce narrow-rate parity on lodging partners.”)

184) Qo] ehaEle AR, 22ERET WA S R OTAR Fal ARIAtolrt.

185) JFTC, press release, “Approval of the Commitment Plan submitted by
Rakuten, Inc.”, 2019.10.25. (“In response to the Notice of Commitment
Procedures which the Japan Fair Trade Commission issued to Rakuten, Inc.
on July 23, 2019 because the JFTC suspected that activities by Rakuten
mentioned in 2 below violated the Article 19 (paragraph 12 [Trading on
Restrictive Terms]) of the Antimonopoly Act, Rakuten made an Application
for Commitment Approval.”)

186) JFTC, <29 HWzxtg (“(1)Rakuten will cease the activities that in the
contracts between Rakuten and accommodation operators which place
information about accommodations on the website named “Rakuten Travel”
operated by Rakuten, Rakuten has set the conditions to require the
operators to make the prices and the numbers of rooms which they place on
the website equal to or better than those through other distribution channels
with the minimum number of rooms requirement. (2)The board of directors
of Rakuten will resolve to cease the activities mentioned in (1) above and not
to perform the activities similar to those mentioned in (1) above for the next
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2 F A9 3] (Competition Commission)= 20201 5€ 13

Y OTA AHdAZE AN Fobs w8372 AT o b2 2020

g Ao} 7 A= (Federal Antimonopoly Service of the Russian
Federation, FAS)2 2019 11€¥ 124 FH o] s w5y vty

9% Whehm A gchis) RhoH ol ole] $8A e FASE 20194

three years.”)

187) ZARAIREYY3], press release, “Competition Commission accepts
commitments offered by online travel agents.”, 2020.5.13. (“The Commission
commenced a consultation on the commitments offered by the OTAs on 31
March 2020.7)

188) 74RIATRL]¥ 3], Notice issued under section 4 of Schedule 2 of the
Competition Ordinance regarding the Commission’'s acceptance of
commitments in online travel agents case (EC/02N]), 8% (“36. More
specifically, under the Commitments, all three of the Parties will remove wide
price parity clauses from their respective contracts with Hong Kong
accommodation providers. Since wide price parity terms will no longer apply
between OTAs as a result of the Commitments, it will be possible for OTAs
to compete with each other by inducing accommodation providers to offer
lower prices on their platforms in return for the OTA agreeing to take a
lower commission rate on room sales.”)

189) FAS, press release, “FAS requested booking.com to exclude parity”,
2019.11.12. (“On 12 November 2019, the Federal Antimonopoly Service issued
a warning to a private limited company “Booking.com B.V.” to stop actions
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12€ 279 A w2 W MEN Z&o| tste] ZALE AlZst
RATH190) 20201 12¢€ 21, FATA g =ALE vhF-Estal £
Aol BAARZ e HE(Law on Protection of Competition) A|10%
= 9ukgigty 22X Q019 20213 8€ 30Y, FASE 7 urgo]l AlA
k! Pt Fethe olfrZ FATHAA 139 RUBS EaS

o A~
= T
51 o192

o FEL ATe] Ao RFol 2AY] e 2o MFN =
gl thF FAE ANeT AT,

AR, 5 FEH MEN 23<& 5438t I7l2s 2732, o'
gof, "@rle, Lx~Ego}l, 5, gAolrt Tt ol F Y, HAo=
AT AAS Tl Ee JEHS MFEN x&°| x5 glen,
H2 F7FES dHS ]

=4, ¥ 894 MEN 3% §&st= w72 feuads

that have signs of violating the antimonopoly law.”)

190) FAS, press release, “Booking.com has violated competition law”, 2019.12.31.
(“In December 27, 2019, the Federal Antimonopoly Service(FAS Russia)
opened a case on violation of the Law on Protection of Competition against
the limited liability company Booking.com B.V.”)

191) FAS, press release, “‘FAS Russia recognized the company Booking.com
violated the antimonopoly legislation.”, 2020.12.21. (“On December 21, 2020,
the Federal Antimonopoly Service completed consideration of the case on
violation of antimonopoly legislation in relation to the company Booking.com
B.V. According to the results of its consideration, the company was found
violated paragraph 3 of part 1 article 10 of the Law on Protection of
Competition.”)

192) FAS, press release, “FAS Russia fined Booking.com B.V. by 1.3 billion
RUB.”,2021. 8. 26. (“The FAS Russia imposed a turnover fine on Booking.com
B.V. equal to 1.3 billion RUB for abuse of its dominant position in the
market. (£2F) Until now, the company has not complied with the remedy.”)
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Stat. 719, codified at 15 U.S.C. §45(a).

(1) Unfair methods of competition in or affecting commerce, and unfair or
deceptive acts or practices in or affecting commerce, are hereby declared
unlawful.

(2) The Commission is hereby empowered and directed to prevent persons,
partnerships, or corporations, [except certain specified financial and
industrial sectors] from using unfair methods of competition in or affecting
commerce and unfair or deceptive acts or practices in or affecting
commerce.

333) § 3 Verbot unlauterer geschéftlicher Handlungen

(1) Unlautere geschéftliche Handlungen sind unzuléssig.

(2) Geschéaftliche Handlungen, die sich an Verbraucher richten oder diese
erreichen, sind unlauter, wenn sie nicht der unternehmerischen Sorgfalt
entsprechen und dazu geeignet sind, das wirtschaftliche Verhalten des
Verbrauchers wesentlich zu beeinflussen.

(3) Die im Anhang dieses Gesetzes aufgefiihrten geschéaftlichen Handlungen
gegenlber Verbrauchern sind stets unzuldssig.

(4) Bei der Beurteilung von geschaftlichen Handlungen gegeniber Verbrauchern
ist auf den durchschnittlichen Verbraucher oder, wenn sich die geschéftliche
Handlung an eine bestimmte Gruppe von Verbrauchern wendet, auf ein
durchschnittliches Mitglied dieser Gruppe abzustellen. Geschaftliche
Handlungen, die fiur den Unternehmer vorhersehbar das wirtschaftliche
Verhalten nur einer eindeutig identifizierbaren Gruppe von Verbrauchern
wesentlich beeinflussen, die auf Grund von geistigen oder korperlichen
Beeintrachtigungen, Alter oder Leichtgldubigkeit im Hinblick auf diese
geschaftlichen Handlungen oder die diesen zugrunde liegenden Waren oder
Dienstleistungen besonders schutzbedirftig sind, sind aus der Sicht eines
durchschnittlichen Mitglieds dieser Gruppe zu beurteilen.
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1) Abd7r=xo] Hstel SHF AR %

T rAdstet FAJEU T AEAC 2ntEZSY &
T

3 Ak ICT A4 Akl o ZWold AFW WE oplsta 9
tof - B gHel BASEL, BE - BA AA HBAE @

&
H, FAEG #ddAFe] AATEAE Aol dojual Itk 53
AL o wo "He A
(network)7} AR et A 7)eo] FiFow SA4EHs W, FHFE
of FEHE AL BATEY TAA AA H He wMEes F R

t} 375)
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< vl=ell =3" Zlo] oyt AAIAHSR] ddolth el te H
ol FS7FstiA NEEATAME o] HF ddL T FHsA YEhd
t} 376)

374) ol &9, FAl . WE L IR AMALH, BAMAT A13H, 2006.5., 33H
o|a} L

375) ol'g9], gro] A, 181H

376) Alex Moazed & Nicholas L. Johnson, 2t9] =, 18-19 (2016.5.) (“Search and
social networking aren't the only areas of dominance. Platforms now play a
major role in just about every area of commerce imaginable. In the United
States during 2015, every one of the top ten trafficked U.S. websites was a
platform, as were twenty of the top twenty-five. The dominance of platform
businesses isn’t restricted to the United States, either. Platforms are a truly
global phenomenon. In fact, they play an even more prominent role in
developing countries than they do in the United States. The economies of
many of these countries were growing rapidly at the same time that Internet
access become wide spread.”)
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377) o]&9], ICT®oF Z3E2] 7Ndxt FAHA foof wgh A+, 20159 3872 =-
AAI(LEG) N=ZA A, EH#—'—HHEHEXgﬁ 2015a, 4H

378) 22fR/IEAE ALFATS] AR A FEe89] R =57 g0l it AAKIA
(38A-ol|11 2022.1.6.) RFa

379) Lina M . Khan, Amazon’s Antitrust Paradox, The Yale Law Journal, 126:710
785 (2017), (“For the purpose of competition policy, one of the most relevant
factors of online platform markets is that they are winner-take-all. This is
due largely to network effects and control over data, both of which mean
that early advantages become self-reinforcing. The result is that technology
platform markets will yield to dominance by a small number of firms.
Walmart's recent purchase of the one start-up that had sought to challenge
Amazon in online retail—Jet.com—illustrates this reality. Network effects arise
when a user’s utility from a product increases as others use the product.
Since popularity compounds and is reinforcing, markets with network effects
often tip towards oligopoly or monopoly. Amazon's user reviews, for example,
serve as a form of network effect: the more users that have purchased and
reviewed items on the platform, the more useful information other users can
glean from the site. As the Fourth Circuit has noted, “[Olnce dominance is
achieved, threats come largely from outside the dominated market, because
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the degree of dominance of such a market tends to become so extreme.” In
this way, network effects act as a form of entry barrier. A platform’s control
over data, meanwhile, can also entrench its position.”)

380) (oflA]) ¥upllE ol-&ste= ABIALY] 27t S7HE 4%, E1 W2 AH[ROIA APAF WS
Toig & QA ° < JNEARe] Hojo] FUhettt. of2st #elo] Zrtr ¢ w2 9§ Ui
Aol g FoklE o] &5t "ot s BublE ol&she A JHHAIe] 7t &
7Fstd, B2 ofefet 5 vlawsto] fuid & QA © Fupd iHW o] ®elo] &7t
gttt ol ofA] sl oS ol&she AB[ATY] & F7te AA"H. oY Aegt
dE ARIEA o] &ALe] Holo] Frtete & AR FiuF WAL & Qe W, o]
|AF 271 B2 uplleg o @ o] &AL ’S%El% AT AIFY SapRA
T27F Aehd S = EXjsitt

381) ol=9], o] A, 187H
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289 2 4 Ack ol2ld puo AAE Hg 27 5 2y FU: IHN ay
S WAL & Qi SHE, A AR FR9 RIS reln Qb J1E AR
st AWsHe 2e oluA BSol A AYFROR g & k.

AR, YA 2021.2. 269

384) (ollA]) ZAAARIO] EHAQ AL o] gAt] 7AW o] 2 ubYdslo] 3
© guejsoltt. AM dualge o]gAe] H4A HolE g &%
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£3] dlo]E 9 o] 54 (portability), 384 (interoperability)©]

3 AZelA Bd dHolErt 54 AR A2 A, ole Al

o] YA S A3sta AAS Agdste aj1oz2 ZA8§E QT

A At JAAATE 712 ARAZE 7L e HelHE A

e A AdZHo] AdHL FHEARTE yEbE 5 Stk S HolH

of g 3 ® HIZY Aole “EVHEA o] s FET F Ue A
1

h385) &8 AA= 9ok 22 WA 't @St tsiA =
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{

O

BAF 20F FAE HolErt WS A due|Eo Vi Thsd e

Aok AA duelFol TR i gAIQIZIe] B o] =otq o] &AL £7F ¢
WOl gk 27 FAE 4 Atk o] WA HolEE &&g duE JiA
o2 o|gxte] Molo] Ertsts AR @alrt UERFE v, o 8xb} R AAQIA
o2 o we ol8At AFHE LUl WAste] Al SubEA pxst datd
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385) Yong Lim, The Rules of the Game in a New World: Antitrust and the New
Frontier of Digitized Personal Information (Harvard Law S.L.D. Dissertation),
fn. 7, 110~111 (2017) (“Incumbents have already collected or gained access to
large amounts and/or varieties of DPI. This has been possible due to the
fact that incumbents enjoy a large user base for its goods, which in turn

- 146 - "':l‘\-_i _'k.l_'\-'_-l-.ii F;



o]l Ao ARt Hojx iy 2] ERF AAGAE] HoHE
M2 st AuiE S FRt FAS Asiste 2 2HE AJA
o BAM= oAU 7ol SAT380) WiH, S E I | oE 9
ol Fd, T8l TRt At AU AFFATE 71E o] &AF HolH
o st Zo] &l Afole olHd BAAT 7t &3td
AT

1) A= AAolgel 27}

7h EE 29 (multi-homing) 2| A g+388)

implies the likelihood of incumbents continuing to enjoy their advantage in
collecting or accessing DPI. New entrants or rivals on the other hand are
unable to collect and do not have access to the same or comparable
amounts and varieties of DPI as the incumbents. This difference in the
capability to collect or access DPI can create “insurmountable advantages”
for incumbents, and lead to their “entrenchment.”

386) 218, A&yl wska oro] I 509

387) E}Leeﬂ% AFARLY] AGATEIAIR| 9 &8 R SRSl Tigh AARKIA
(38411 2022.1.6.) &1

388) (ollAl) 22kl RaAit AE MU|AS A|55h= AFAAL A= BRATAAL B7F sl Al
of Z1&5tAt Ba4t FEAACL} vletRA R AoFZ AlFste] A o]Q]of AI3AtAl= B
AUl AEE AT 4 SeF Y. il AT 2T AR Alofle FA] AYs]
Ag g o+ =g 3oy, o2t Higtad R Ao s sl AA Hait JEA

AL B e RS AR 4 o Hoct S6] Lol LEA Ay Aus AE
& 9ol Bt UEYD T} EAsts PO Aol ¥E4 vBe wol Juus
S o ge ol8AlE AL SR} EASts W, b

Repsis Aoroz Al
AR YEA 02 St ofelRD AL, MR ol 8AF 20 Olgio] LA
Stol ZWAR wat UL E 4 Urk olelal MEIETY Aotos ekl R A
W OAEIA AR ] ARl D AdaTiuel g2 e lAEAol Askes 49,
olot 2o A°| W5y AT W ASENARUANY F§ ) A1 AsE A
@, AUSE(RBAANANS 2A) Al A5E Ag B HEAR AR 5ol

sl & ok,

- 147 - i’-! “._, ‘_]l ’].



WE s Aol Sekel BAF AGA} A el BAF
ol gAte] A ekl BYUE |42 A UAOR ATIHE 2S BB
o ool WA HERAR Ak Bl A BREY 82 F
At YA ol JFEP B FAZ FAL AFHAY,
A EPEL ol §3heE £aFE WSS FAANAN AW FAE o
§2 MY AT BAE =PI

FH WA MEYD Tt EASE A 2 FAEY
§ 29 ol §A7 Z7hkE BE 29 ol §AE Z/ke M, ol: o
A AR ZRe] ol §A4E FAANE FHOE HeB FEE VE S
gtk e MR @ FWel ol §At PastE BE S ol§x
= gasAl 83, ols Al AA FW o] §A4E PaATE PO
2 ofed T2E VB FE YTk olYd FRlA WE W Aol W
NG A, AWEREO] Hed T2E JAtE AL Balstn oted
T2E YHNES oA WAL 25E 5 A

t) A4t Self-preferencing)3s)

<

DE AGATL A ekl FAFNA A
A FF EmE Az o 25

AsE 2ol

Aol HE mE AULE

o2

389) (GllA]) A =W LerdAAfe]A gl Hlw agau]s Aol AJEjA K]9]of] Qe At

QIxfoln, SA0] O EOIAE 2Rste ALIAtolch. A wZaWAY| A HEEE 7
Marpal=S o)A o2 RASIe] ARAF QEZ0P AAXAR Q] EL ZJIA7| T AR
QEU YIRS =FL A&Ho2 TAAZT I A3} A0 UL LPAU|AE o]

&t 2HAMER A9 eEuplo] ARt HES o Wol FuishtA Hden, A oF
DP*‘ WA YEYS gtz AedS 717<l‘11*1 AEAQ o] A FHats A
gt 8, wZFo] 7F4ASH AR QZople JAAA7F Fol51 wA YEYI F
W2 o]-gA} 7“\4 S Al&stEA A 220l oin] FAY ol A = A
o ole} o] BluagAu|A A AuiA X|9]S A|Sliti(leverage)2 #-&35to] 2
Zopl Aoz RujEle MolxZl AS YL w A|5ER(AAAHIA XY LE%% =A1)
A1G A3e 2 W AdsE(EREANAN BA) A1 AlE Bt pel Hoa A
%Oﬂ g 4 Aot

- 148 - A =- ‘_'.]i [<1,



HAwste dE 23 A 28] SHEF AYATE AALe A
F EE AH2E BAAGAY GEF dib o7 v
s

il =2
oz uistE FETE ol AASE At 22 EHF ol &
oy =

AR AF EE AHAE T84 2 o §AIAY F EE A
ool SAHOR wEHE 5 HAHOE e YAE EFHT

S BAGl B BABAA AR A AE EE AMLE Dol

Soz el FAE ol §AYAY WA Y& + Utk LBl

ERT AYAE o AT o1 FH AUE olFde] AN FF e Au

off hF WAL Foln AAAYA FE EE Aulzo] B HDA

o 9RE PHoE FAEL 29T & AUt olHT AN WS

55 eotel BAE A 9FYe A "%
2l 1

2 i (leverage) = 3t A3 A
o =3 A ARCA 22l &

N
i
>

oh) H & t-%-(MFN: Most Favored Nation) 87

AsAzHodAM= S84 FUE BAATH WLAFdo] EAF
AQAZE FRE SRS HAA dExZHd 38 F st HAY =
ST T2 FUAZANA o] &AL AlolE FTsE dEe = o
2l 24 (Agency model)o] HFZ <] Z=vf-Avf R (wholesale-reseller

| =t e MEN =

model)S FEI AL 4

]
US|
= o7 FA| HolA HE EAAH

[
)

ko
;9‘
o

LREA Rl MEN 239 A% FaFdA7E vlAbelA Hare] 7 =)

- 149 - MEZTHt



e BAstE ®HH, F3F MENS AAZHAEFS 53 Fste &
Bl ALl Al B3k 7hA ol R sEdAleh FHELRS] Al eFolrr 30 4
At) o E9] e-book AHA(F]=), oFntES] market place AHH (B, €&)
wRk olygt F7, 8718, OTA 5 Fouet Al =3k ZAEF AAAA
o] MEN Z3&o] ZA|7F & Apqkol ATt

[

| 9le Azane A

MFN 283 Hng o 2A7h 2 247 2t e el A Ak

pec)
e
P
e
lo
oX,
o}
o
u
r o
%
i
Y
ol
X
ot
o
>,
)
o
E
o
i)
32
et R

BAWHOE Aol He AZe WAFPol 3
SAG 2 ArHE FER0A 2 AW PAFHo] LA H Aok

of met AFAA FAAAN FAALd A5 AL 2E&d3 FBA

o)

N\

A BAR FAAATE AR 28-S BASA Fend Tt

390) Jonathan B.Baker & Fiona Scott Morton, ¢9] =, 2181 (2018.6.) (“Platform
MFNs differ from simple MFNs because they are agreement between sellers
and platforms about the prices that sellers will charge buyers who purchase
through rival platforms, not agreements between sellers and buyers about
the prices that sellers will charge other buyers.”)

391) o]A3], Aol =, 2469
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392) o]Ag], 9] Z, 2699, Simonetta Vezzoso, €49 =, 19 (30 June-2 July
2016,(Draft version June 29, 2016))
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Trade Commission, JFTC) #tFHlolZk= F8 OTA APAE T75=
A7 A Y 9] (Trading on Restrictive Terms)
ATEN B AAG o] FEEARANYAE H 8D
© TEHE=ARARE Y HATE fEyeket %174 xEHOT skl

o

Japan Fair

i
e
o
rlr
il
1o
fru
PN
_|>L
o
=)

L

2 2
ol
2
X
Ir
o
v
)

0 1
b
:tJ
o2l
(o
HU
0
A
>
)
ol
v}
%

A2 %Jxl‘ﬁ A2z A9

FAT Aol Bg 7 59 o sl sgais
3 o

WA ZAI AAL AHEE A FoA ZAHAYUI I A A3
AL B3t e FAST Arse) T FA Adso)= Al ALY
259 Rugs) TEiE 2002 Adss Aoz TASHUG L

394) JFTC, press release, “Approval of the Commitment Plan submitted by
Rakuten, Inc.”, 2019.10.25. (“In response to the Notice of Commitment
Procedures which the Japan Fair Trade Commission issued to Rakuten, Inc.
on July 23, 2019 because the JFTC suspected that activities by Rakuten
mentioned in 2 below violated the Article 19 (paragraph 12 [Trading on
Restrictive Terms]) of the Antimonopoly Act, Rakuten made an Application
for Commitment Approval.”)

395) 9, R ¥89 AR HWEA, =3/ ere], 2008.9. 279

396) 284, F3=. 99 2. 28d¢
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397) £94, 992, A9 2. 299
398) ¥4, Y=, 4o 2. 3vH
399) £94. 99 w9 2. 379
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Abstract
A Study on MFN Clauses of

Digital Platform

- Based on the OTAs cases -

Eunkwang, Ha
Department of Law, Competition Law

The Graduate School

Seoul National University

Due to the development of the IT, online travel agencies
(OTAs) based on digital platforms are growing worldwide. However,
according to a recent survey, most contracts between domestic hotels
and foreign OTAs include MFN (Most Favorite Nation) clauses such

as rate parity.

At a breakfast meeting of the Deputy Prime Minister for
Economic Affairs in July 2019, the issue of OTA's MFN clauses
restricting price competition was raised, which prompted Korean
FTC’s investigation. The investigation was resulted in correction of the

MEN clauses in the OTAs” contracts in March 2021.
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Compared to foreign competition authorities, the Korea FTC
started the investigation somewhat late and the cases was finalized
without penalty. It seems to be due to the uniqueness of the type of
behavior called MFN and the limitation of the current competition
law. Therefore this study examined the types of MFN clauses and the
advantages and drawbacks of MFN clauses. In addition, it covered
domestic and foreign regulatory cases and analysed the current
competition law that can be applied to the MFN clauses. Finally, it
reviewed the limitations of the current law and its causes and

countermeasures.
keywords : digital platform, OTA(online travel agency),
MFN(most favored nation), abuse of market dominant position,

abuse of bargaining position
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