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Abstract

Unjust Enrichment

in Civil Enforcement

— that 1s Procedurally Due

but Substantively Unfair

Kim, Gwan Ho

Department of Law
The Graduate School

Seoul National University

It is clear that the role of procedural law is the realization of
substantive right.

In previous discussions, the superiority between procedural law and
substantive law was main issue. As it is clear that the role of
procedural law is the realization of substantive right, the superiority
of substantive law over procedural law can be a starting point for
approaching many issues. However, there is a limit to reaching a

conclusion only with this superiority relationship between these two
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laws. In the end, I insist that this problem can be solved only by
legal policy decision—making of the court considering procedural
transaction costs from the law-economical perspective of a collective

procedure.

Then, is it possible for a creditor(an applicant for distribution) who
did not raise objection to his or her substantively wrongful dividends
awarded by the auction court on the distribution date in the civil
enforcement distribution procedure to have still a claim for return of
wrongful gain(unjust enrichment) after the confirmation of his or her
dividends on the grounds that there was substantial unfairness on the
confirmed distribution schedule?

In accordance with the previous general theory and precedents, this
kind of unjust enrichment caused by other person’s infringement is
similar with tort. Therefore, the requirements of unjust enrichment of
this kind are satisfied only when the creditor who had an exclusive
right for his or her original dividends such as a holder of the
collective security(keun-mortgage) or a mortgage received dividends
less than what the auction court should have awarded to him or her
during the auction proceedings. However, the creditor who merely
acquired a right to demand claims without any exclusive rights in the
substantive law and submitted claim statements asking for dividends
in auction procedural law can not satisfy the requirement of unjust
enrichment in this case. Even in civil enforcement procedure, it shall
not be permitted to acknowledge that an creditor without any
exclusive rights can be regarded as the exclusive right holder
acquiring a kind of mortgage. Because it is against the principle of
law to specify the real right (jus in rem) which prohibits the creation

of new systems.
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Although it is reasonable to treat exclusive security right holders and
general creditors separately according to the legal principles on the
unjust enrichment, our Civil Enforcement Code and legal systems are
in a special situation where it is impossible to follow such dichotomy.
The main cause of this situation is the enactment of various special
laws which were made without systematic consideration of the order
of the substantive rights. Due to this chaos, ‘the circulatory
relationship of dividends’ occurred in the distribution procedure and
violates the essential contents of a mortgage, the exclusive right.
Therefore, the dichotomy could no longer be used as a standard for
civil enforcement distribution procedure.

As a result, we face an alternative situation in which we have to
choose between the affirmative theory and the negative one regarding
the right to claim for return of wrongful gain(unjust enrichment).
Even though both of them do not perfectly conform to the legal
principles on the unjust enrichment in the substantive law. Thus, this
situation can be solved only by legal policy decision-making of the
court  considering procedural  transaction  costs from  the

law—-economical perspective of a collective procedure.

keywords : Unjust enrichment, Civil enforcement, Substantive
law and procedural law, Objection to dividends,
Procedural transaction costs

Student Number : 2016-27083
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