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Legal Inspection of the
Fiduciary Duty of Controlling

Shareholders of Listed

Company under Chinese Law
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According to the traditional corporate law, shareholders are
only members of the company and are only responsible for
purchasing price of the stocks acquired. However, recently,
there is widespread support for the view that shareholders go

beyond this investment obligation and assume new one-—
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fiduciary duty, to the company and other shareholders.

In China, the duty of controlling shareholders is also widely
discussed. In particular, studies on that of the controlling
shareholders of listed companies are being conducted from
various perspectives. Looking at the current status of listed
companies in the Chinese capital market, the controlling
shareholders, who have substantial control of the company, are
commonly existed, and also, in practice, they tend to regard the
company as private property of individuals and extract private
benefit from the company. From this point of view, it seems
urgent to establish a system that regulates the arbitrariness of
controlling shareholders and protects the legitimate interests of
the company and other shareholders.

Looking at Chinese current legal system, Article 20 of the
Company Act is the provision that serves as a general
regulation on the duty of shareholders. This article shows that
the "shareholder" should complies with the laws, administrative
regulations, and company articles of incorporation, exercises
shareholder rights legally, and never abuse shareholders’
rights to damage the interests of the company or other
shareholders. In addition, the <Listed Company Management

Rules>, enacted and announced by the CSRC(China Securities

143



Regulatory Commission) and the <Listed Company Articles of
Incorporation Guidelines>, which was newly revised in 2022,
clearly present the fiduciary duty of the controlling
shareholders in the listed companies. Also, the law regulates
the actions of controlling shareholders by providing some
specific and individual provisions, and the Supreme People's
Court also makes an effort to materialize the abstract general
provisions in the <Company Act> by specifying specific
situations in which the fiduciary duty is violated through judicial
interpretation. In judicial terms, a company or a shareholder are
allowed to file a “company direct suit” , “shareholder direct
suit” , or “shareholder derivative suit” , but in practice, the
court generally recognizes the shareholder direct suit only if
the controlling shareholder's act causes direct damage to other
shareholders, and if not, only the shareholder derivative suit is
allowed.

It can be positively evaluated that China is also trying to
introduce and materialize the fiduciary duty system in
regulating the behavior of controlling shareholders. However, it
1s necessary to recognize the problems nowadays with current
Chinese laws and to supplement them systematically. Firstly,

the problem of defining “controlling shareholder” in the
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<Company Act> should be recognized and the existing narrow
judgment criteria should be discarded, and the broader concept
of “controlling shareholder” should be introduced. Secondly,
resolving the problem of inconsistency between the <Company
Act> and other administrative regulations, and introducing the
fiduciary duty of controlling shareholders rather than today’ s
Article 20 which is more like a “Non—abuse of rights”

provision. In addition, inherent contradictions of some specific
regulatory provisions should be resolved. Also, it is necessary
to establish specific criteria for determining the violation of the
fiduciary duty so that the court can judge the controlling
shareholder's actions by applying the general provisions of the
Company Act. Also, redistributing the burden of proof imposed
heavily on the plaintiffs is another method to protect other

shareholders and company itself from controlling shareholders.

Keywords: Listed Company, Controlling Shareholders,
Fiduciary Duty, Corporate Governance, Duty of Shareholders,
Responsibility of Shareholders

Student Number: 2021—-29457
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