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Abstract

The Biden Administration recently passed Section 80603 (Information Reporting for
Brokers and Digital Assets) of the Infrastructure Investment and Jobs Act (11JA),
which increases the tax reporting requirements for the “brokers” of virtual currency
transactions to the Internal Revenue Service (IRS), in order to crack down on the
growing tax evasion on virtual currency transactions. The issue of tax evasion and the
tax gap in virtual currency has emerged as related investments and transactions
dramatically increased over the past few years. However, despite the tax authorities’
attempts to close the tax gap, none of the bills that addressed this issue were signed into
law under either the Obama or Trump administrations due to political and technological
limitations. After a few stagnant years in virtual currency tax policy development,
Section 80603 was finally passed by the Biden administration, during an unlikely
moment and circumstance. How did Section 80603 pass against the backdrop of

gridlock on virtual currency tax policy-making?

This research uses the Multiple Streams Framework (MSF) to investigate the social and
political dynamics and the roles of key political players that drove the policy-making of
Section 80603 under circumstances of ambiguity. The modified MSF is used to
separately analyze two distinct issues at the heart of the agenda-setting and decision-
making process and to emphasize and distinguish the roles of the policy entrepreneur
and political entrepreneur in each process. Finally, this research provides key insights
for policymakers’ consideration by suggesting the implications of this legislation for the
taxpayers, IRS and the government, cryptocurrency exchanges, and the new types of

virtual currency such as non-fungible tokens (NFTS).

Key Words: Agenda-setting, Decision-making, Multiple Streams Framework, Virtual Currency,
Tax Gap
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Chapter I. Introduction

1. Research Background

Virtual currency?! has become an increasingly significant economic force in recent years, both in
the United States (hereafter “U.S.”) and worldwide. Investment in virtual currency, such as
cryptocurrencies, has grown at an exponential rate, with the crypto economy reaching a market
capitalization of over US$3 trillion in less than 13 years since its first introduction.?

However, tax authorities are still struggling in considering virtual currency's tax
implications. Due to its digital, anonymous, decentralized, and volatile nature, it is difficult for
tax authorities and policymakers to determine how and when the virtual currency should be taxed
and to track and collect all amounts taxpayers owe. The lack of consensus amongst tax
authorities leaves the tax implications of purchase, ownership, and sale to differ widely between
jurisdictions, bringing ambiguity, complexity, and risk to taxpayers.

One of the significant challenges for policymakers is that virtual currency bypasses
intermediaries due to its decentralized system and does not follow the same tax-reporting
requirements as conventional investments. The drawback for tax authorities is most noticeable in
the U.S. because third parties, such as brokers, are primarily responsible for tax reporting to the
government on tax-related items such as wages, capital gains, interests, and dividends. However,
with virtual currency, these third parties (hereafter referred to as “brokers”) are not obligated to
conduct tax reports, so a significant amount of financial gain from virtual currency transactions
goes unreported or underreported.

The Internal Revenue Service (IRS) estimates that virtual currency holders are paying
less than half of the taxes they owe, hence creating a significant tax gap in the system. According
to Abate, an analyst of money markets and Treasury Department funding, the current tax gap
extrapolated from a 2017 IRS calculation is around $50 billion per year, which accounts for

about 10% of all unpaid taxes (Davison 2022). The IRS Commissioner Charles Rettig also

L virtual Currency: A digital representation of value that functions as a medium of exchange, a unit of account, and
a store of value. Cryptocurrency is a type of virtual currency that utilizes cryptography to validate and secure
transactions digitally recorded on a distributed ledger, such as a blockchain (Internal Revenue Service).

2 The cryptocurrency was first introduced in 2008 by an individual named Satoshi Nakamoto. It started to be used in
2009 when it was released as open-source software.



indicated that a significant portion of the total tax gap, which he estimated to be $1 trillion®, was
associated with unreported or underreported virtual currency income and transactions (Senate
Finance Committee Hearing 2021). He also stated that the heightened use of virtual currency was
possibly the source of increased tax non-compliance (Guyton et al. 2021).

While the IRS struggled for years to reduce this tax gap, the U.S. Congress also
struggled to address the issue of virtual currency tax gap and tax evasion.* Since its first official
guidance in 2014, the IRS has ultimately had a carte blanche in governing virtual currency tax
rules. On the other hand, legislation on virtual currency tax had yet to be passed into law by
Congress. Despite policymakers’ repeated attempts to crack down on the tax evasion and tax
gap, none of the bills that tackled this issue were signed into law under either the Obama or
Trump administrations.

After a few stagnant years in virtual currency tax policy development, new legislation
was finally passed in the Biden administration®. In order to target the issue of the tax gap,
policymakers have recently passed Section 80603 of the Infrastructure Investment and Jobs Act
(IIJA), stating that “brokers” must be responsible for reporting taxpayers’ virtual currency
transactions to the IRS. The Infrastructure Investment and Jobs Act (H.R.3684), which Biden
signed on November 15, 2021, was one of the President’s key policies. This bill infused $1.2
trillion into America’s traditional “hard” infrastructure, such as roads and bridges. The
legislation provided $550 billion in new federal spending for roads, bridges, mass transit, rail,
airports, ports, and waterways in the U.S. and another $65 billion for improving broadband
infrastructure, electric grids, and water systems (Vasquez et al. 2022).

At first glance, the 11JA might appear irrelevant to the issue of virtual currency tax gap.
However, the four pages of Section 80603 included in the 2,702 pages of the 11JA strictly targets
and addresses the unresolved tax evasion issue on virtual currency. Section 80603, Information

Reporting for Brokers and Digital Assets, is a virtual currency tax law written into the Internal

3 At the Senate Finance Committee Hearing on 2021 Tax Filing Season, Rettig commented that the total tax gap
could be $1 trillion. However, a recent National Taxpayers Union Foundation (NTUF) analysis challenged these
estimates. It estimated that the tax gap on virtual currency is $50 billion, adjusting past IRS estimates of the
cryptocurrency tax gap to keep up with the total cryptocurrency market cap (Andrew 2021)

4 Tax evasion is the failure to pay or a deliberate underpayment of taxes, which is illegal. Tax avoidance is an action
taken to lessen tax liability and maximize after-tax income, which is legal. The tax gap includes both tax evasion and
tax avoidance.

5 A democratic president Joe Biden became the 46™ President of the United States in January 2021 and introduced
bills on taxation, COVID-19 pandemic recovery, investment into infrastructure, and others that mostly reversed
President Trump’s policies.



Revenue Code that increases reporting requirements for brokers responsible for transfers and
transactions of virtual currency to track and collect unreported taxes. According to the Joint
Committee on Taxation (JCT), this provision is expected to raise $28 billion over the next ten
years (See Table 1). No other provisions included in the I1JA are supposed to produce tax dollars

even close to what Section 80603 is expected to raise.

Table 1 Estimated Tax Revenue from Section80603 of 11JA

Millions of dollars 1526 2,862 3,349 3559 3,797 4,013 4,282 4,582 27,970

Source: Joint Committee on Taxation.

Section 80603 was initially drafted by Senator Rob Portman (R-OH), the lead
Republican negotiator for the 11JA, with respect to virtual currency tax non-compliance.
However, it was subsequently added to the I1JA by the ten negotiators as a revenue source of
the bill. As senators finalized the deal, Senator Portman's tax provision emerged as an option to
offset $28 billion of the 11JA's $1.2 trillion spending for infrastructure projects.® Senators were
looking for ways to fund the 11JA because bills seeking to offer new government services
generally must show the means to fund those services. This is usually done by raising taxes or
improving tax compliance, but Republicans were firmly against the former. To gain Republican
support, Senator Portman and the Democrats suggested other legislative options to fund the bill
without raising more taxes. One of these options was adopting Senator Portman’s tax provision
into the infrastructure package and improving tax compliance. They proposed raising $28 billion
of the $1.2 trillion by engaging in more rigorous surveillance of unreported taxes on virtual

currency transfers and transactions.

6 Searching for new funds to pay for their infrastructure package, the White House and moderate Senate Republicans
led by Sen. Rob Portman agreed to increase reporting requirements for the “brokers” to the IRS to collect unreported
taxes. The provision emerged as a late potential compromise after months of disagreements over how to pay for the
IJA (Stein, Jeff 2021).
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As this last-minute provision slipped into Biden’s key policy, it faced furious criticism
from the stakeholders. The term “broker” 7 was used in such a broad and unspecified manner that
it could be interpreted to include anyone involved in any kind of virtual currency transaction,
such as miners or developers. A concerned group of policymakers, including Senator Pat
Toomey (R-PA) and Cynthia Lummis (R-WY), proposed an amendment to clarify the definition
of the “broker,” and the interest groups significantly expanded their lobbying capacity. However,
the bill eventually passed in its original form without any amendment due to one senator’s
rejecting vote on the amendment (Anthony 2022).

The abrupt emergence of this provision on the infrastructure bill and the failure to pass
an amendment despite fierce political opposition to the original draft is puzzling and
unprecedented in virtual currency tax policymaking, which calls attention to how the policy
entrepreneur and political entrepreneur led lawmakers to come to an agreement and pass a
bipartisan virtual currency tax policy. Furthermore, primary issues regarding this provision
changed as it moved from agenda-setting to decision-making, from whether to increase reporting
requirements for virtual currency “brokers” to who exactly constitutes those “brokers.” As the
associated issues differ in each process, this research divides and analyzes policy-making of
Section 80603 into two parts, agenda-setting, which leads to agenda change, and decision-
making, which leads to policy change.

This research uses the Multiple Streams Framework (MSF) to investigate the social and
political dynamics and the roles of key political players that drove the policy-making of Section
80603 under circumstances of ambiguity. Finally, it provides key insights for policymakers’
consideration by suggesting the implications of this legislation for the taxpayers, IRS and the
government, cryptocurrency exchanges, and the new types of virtual currency such as non-
fungible tokens (NFTS).

7 “Broker” in Section 80603 is defined as “any person who (for consideration) is responsible for regularly providing
any service effectuating transfers of digital assets on behalf of another person”



2. Research Scope and Method

This research aims to deliver a theoretical contribution to the application of the MSF to the field
of virtual currency policy. Reflecting this research purpose, it traces the framework’s causal
mechanisms in the policy processes which led to the passing of Section 80603. The research
mainly investigates the agenda-setting and decision-making process® of Section 80603 of the
I1JA using the modified MSF, which provides insights into the unlikely and complicated
policymaking of Section 80603. As a framework of this research, Herweg, HuR, and Zohlnhofer
(2015)’s modified MSF is used to separately analyze two distinct issues at the heart of agenda-
setting and decision-making and to emphasize and distinguish the roles of the policy
entrepreneur and political entrepreneur in each process. This framework presents two windows,
and consequently, two coupling processes: one for agenda setting, which leads to agenda change;
and one for decision making, which leads to policy change.

The time frame of this study is limited to the Biden administration (January 2021- 2022),
during which the entire policy-making process of this provision took place. This research draws
on the literary analysis of books and research papers, policy reports, newspapers and articles,
congressional bills, congressional hearings, and statistics from government agencies and other
relevant associations to examine how the policy entrepreneur and political entrepreneur frame
policy problems and couple them to the solutions at a critical moment in time to convince the
majority. The data for analysis is collected from the IRS, the Treasury Department, the Joint
Committee on Taxation, the Library of Congress, the U.S. Senate Banking Committee, the
United States Government Accountability Office, the Treasury Inspector General for Tax

Administration, the Blockchain Association, and Coinbase (Cryptocurrency Exchange).

8 Agenda-setting process- Many actors compete for attention for various proposals.

Decision-making process - Obtaining a majority for a specific proposal. Several authors have suggested how the
MSF can be adapted to explain decision-making (see Zahariadis 1992, 2003 as classics, and Howlett, McConnell,
and Perl 2015 and Herweg, HuR, and Zohlnhofer 2015 as elaborate recent attempts).



Chapter Il. Theoretical Background

1. Multiple Streams Framework

This research addresses the question of how well the MSF is suited for explaining the policy-
making of Section 80603. The agenda-setting (agenda change) and decision-making (policy
change) of the provision is notably interesting regarding the timing and duration of the policy-
making. The MSF is especially suited for explaining the timing and duration of agenda and
policy change because it underlines the significance of timing and sequence of events, departing
from the idea that policy-making is a practice of rational problem-solving. Rather, it supposes
that the agenda and policy change happen as a combination of problems and political changes,
the availability of policy alternatives, and the activities of policy entrepreneurs and political
entrepreneurs that lead to the change. Hence, this makes the framework well-equipped to
explain the timing of the policy-making of Section 80603, and why policymakers supported this
provision, although they preferred the status quo or opposed changes regarding virtual currency
taxation during the Obama and Trump administration.

Now, the MSF has become a powerful tool with which to analyze the policy process,
explaining how policies are made by governments under conditions of ambiguity. John Kingdon,
who originally developed the MSF, was inspired by Cohen, March, and Olsen’s (1972) Garbage
Can Model® of organizational choice. Like the idea of organized anarchies'® introduced by the
Garbage Can Model, the MSF’s basic assumptions deal with ambiguity, time constraints,

problematic preferences, unclear technology, fluid participation, and stream independence.

Ambiguity

Ambiguity is “a state of having many ways of thinking about the same circumstances or
phenomena” (Feldman 1989). Ambiguity differs from uncertainty in that uncertainty may be
reduced by collecting more information (Wilson 1989), while ambiguity is not reduced by
having more information. The MSF assumes that ambiguity leads to several different solutions to

a given problem.

% Garbage Can Model- “choice is conceptualized as a garbage can into which participants, who drift in and out of
decisions, dump largely unrelated problems and solutions. No one person controls the process of choice, and
fluctuating attendance, opportunities, and attention give the process highly dynamic and interactive qualities.”
(Cohen, March, and Olsen 1972)

10 Cohen, March, and Olsen (1972) define organized anarchies “as a collection of ideas than as a coherent structure.”

]



Time constraints

Policymakers have only limited time to make a decision. While events and circumstances in
political systems occur simultaneously, a policymaker’s ability to give attention to or process
information is limited. Due to biological and cognitive limitations, individuals can attend to only
one issue at a time (March and Simon 1958, Jones 2001). Hence, time constraints limit the range

and number of alternatives to which the policymakers can attend to.

Problematic Policy Preferences

The MSF assumes that the policymaker’s policy preferences are not fixed or given but develop
and change during political interaction. The ambiguity of choices and time constraints in making
decisions lead to imperfect policy preferences. However, this assumption does not suggest that
policymakers have no preferences for all policies. Policymakers do have clear preferences
concerning specific matters. For example, regarding election outcomes, policymakers always

have set preferences (Sabatier 2017).

Unclear Technology

Technology turns inputs into outputs. There is an unclear technology when the members of
organized anarchy are aware of only their individual responsibilities but not the organizational
idea of how their jobs fit into the entire organization’s goal. Some examples of unclear
technology from the political system are unclear jurisdictional boundaries and conflicts between

different departments or agencies.

Fluid Participation

Fluid participation means that the turnover of the composition of decision-making bodies is
frequent. Legislators, bureaucrats, and high-level civil servants move from public service to
private practice (Sabatier 2017). Also, non-governmental actors, such as employer associations,
consumer groups, and trade unions, influence decision-making. Participants that are involved in
policy-making processes change frequently, and so do the time and effort they spend in the

process.



Stream Independence

Kingdon identifies three streams to be relevant for explaining policy-making at the
federal level of the United States: the problem stream, the political stream, and the policy stream.
According to Kingdon, these streams develop and flow independently of each other (Sabatier
2017). The problem stream consists of concerns that individuals inside and outside the policy
system have. It consists of solutions or alternatives, which are products generated by the policy
communities. These solutions are ready and available even when they are not yet needed in the
political stream. The political stream refers to the political interactions within which policy is
made, which includes the national mood, interest group campaigns, and government.

While stream independence is the basic notion of the MSF, these independent streams
must integrate at some point for an issue to gain attention and eventually be on the decision-
making stage. The opportunity to bring these streams together arises when a “policy window”
opens. As the MSF argues that the integration of the problem and the solution does not happen
naturally or inevitably, the two must be coupled together by a policy entrepreneur and presented
to receptive policymakers. Below are the discussions of the five structural elements of the MSF,

which includes the three streams, the policy (agenda) window, and the policy entrepreneur.

1.1 The Problem Stream

According to the MSF, problems are conditions that deviate from policymakers’ or citizens’
ideal states and that “are seen as public in the sense that government action is needed to resolve
them” (Béland and Howlett 2016). These conditions often activate the interest and attention of
policymakers (Sabatier 1999). Some factors that bring attention to a new issue are indicators,
focusing events, and feedback from interest groups. Indicators measure changes in social
condition and reveal that there is a problem. Indicators are used to assess the existence and
magnitude of a condition and the scope of change. However, all indicators only inform current
conditions until an actor defines them as problems. Focusing events are sudden, relatively rare, at
least potentially harmful, and are known to policymakers and the public at the same time
(Birkland 1997). They draw attention to problematic conditions, and the attention is set by the
media and policy entrepreneurs (Jones 1994). Lastly, feedback from interest groups or
policymakers regarding existing issues helps highlight what alternatives could work and what

may not (Zahariadis 1999). Feedback about existing programs could also highlight specific



conditions. If policymakers or the public realize that an existing program is not reaching its
goals, that costs are surging, or that negative externalities occur, policymakers might also
identify this as a problem.

A new issue can fall into the problem stream only when the issue is recognized as a
“problem” through factors such as indicators, focusing events, and feedback. With regard to
problem recognition, the MSF assigns the policy entrepreneurs crucial roles. In the problem
stream, policy entrepreneurs have two strategies at their disposal to facilitate a specific problem
recognition: First, they attempt to raise attention to a certain issue by mentioning them in press
releases or speeches, which the policy entrepreneur of Section 80603 also does during the
agenda-setting. Second, they attempt to alter the framing of an issue in a way that enforces a

specific problem recognition of ambiguous conditions (Zahariadis 2007)

1.2 The Policy Stream

The policy stream includes various ideas that compete to pass through Congress. These ideas,
also called policy alternatives, are generated in policy communities!! that include specialists such
as congressional staff members, bureaucrats, academics, and researchers in think tanks who
advocate and discuss policy ideas. In the initial stage, various ideas float around in what Kingdon
called a policy “primeval soup.” These ideas are then discussed, modified, and recombined by
the members of the policy community in various forums and forms, such as hearings,
conversations, and papers, in a process known as “softening up” (Kingdon 2011). This process in
the policy stream is mainly characterized by “arguing.”

Through such arguing, some ideas are introduced as initially generated, some are
combined into new proposals, and some disappear. The number of ideas floating around in the
primeval soup is quite large. However, the process of “softening up” filters out many of them
until only a small number of viable policy alternatives supported by the policy community are
left. Ultimately, only a few of the alternatives can receive serious consideration in Congress.

Ideas are selected based on their “technical feasibility” and “value acceptability,”

meaning that the proposals that are or appear to be challenging to implement have a lower

11 The policy community is mainly a “loose connection of civil servants, interest groups, academics, researchers and
consultants (the so-called hidden participants), who engage in working out alternatives to the policy problems of a
specific policy field” (Herweg, 2016).



chance of being selected. Also, proposals that do not conform to the values of policymakers are
less likely to be considered for adoption (Sabatier 1999). While “technical feasibility’” addresses
the question of whether implementing an alternative is feasible in principle, “value acceptability”

is about normative acceptance and openness among the policy-makers.

1.3 The Political Stream

The political stream consists of the national mood, interest group campaigns, and administrative
or legislative turnover (Zahariadis 1999). The national mood is what a relatively large number of
individuals in a country tend to commonly think and their changes in mood from time to time. It
is monitored through opinion polls or interest groups by the policymakers. Changes in national
mood can open a policy window for a policy change along with the legislative or administrative
turnover that affects agenda change.? Kingdon explained that policymakers sense changes in
national mood and act to advocate certain items on the agenda following the changes.

Interest group campaigns demonstrate that the more groups are opposed to an idea and the
more powerful these groups are, the less likely the idea will make it on the agenda. They also
influence the existing policy agenda by strongly supporting or opposing the agenda, which the
policymakers view as consensus or dissent. The representatives of the interest groups are often
members of the policy community, thus also proposing ideas and participating in the “softening-
up” process. However, this participation takes place in the policy stream and is different from the
campaigns that interest groups execute against ongoing proposals in the political stream.

The third element of the political stream is the legislative or administrative turnover, which is
the changes in the composition of decision-making bodies. For example, turnover in the
administration may make a significant difference in which items enter the agenda if some
members of Congress are more supportive of a policy proposal or certain ideas align more with
the ideology of one party than with that of another. According to Zahariadis, “The combination
of the national mood and turnover in government exerts the most powerful effect on agendas”
(Zahariadis 1999).

In the policy stream, the dominant mode of interaction was arguing and persuasion.

However, in the political stream, the dominant mode of interaction is bargaining and powering,

2 An agenda is the “list of subjects or problems to which government officials and other stakeholders are paying
serious attention at any given time” (Kingdon 2003).

10



as the majority support for proposals has to be obtained. It means that policy entrepreneurs in the
policy stream only aim to gain acceptance for their policy solutions (alternatives), whereas
participants in the political stream focus more on lobbying and group mobilization to gain
support from the majority.

1.4 Policy (Agenda) Window

Even when all three streams are ready for coupling, agenda change does not happen
automatically. Instead, a coupling of the three streams must happen first. The necessary
conditions for coupling are: First, the streams should be ripe; second, a policy window should
open; and third, policy entrepreneurs should actively engage in coupling the streams. Coupling
eventually leads to agenda change, which becomes much more likely at a certain point in time
that Kingdon calls the “policy window.” A policy window is a fleeting “opportunity for
advocates of proposals to push their pet solutions or to push attention to their special problems”
(Kingdon 2011).

To distinguish opportunities to get an issue on the agenda (agenda change) from
opportunities to get the policies adopted (policy change), Herweg, HuR, and ZohIinhéfer (2015)
have suggested calling the former “agenda window”!2 and the latter “decision window.” Their
suggestion is followed in the later analysis of this research, but this section defines the term
“policy window” for generic use. A policy window in the political stream opens if the
composition of government changes or new members interested in new ideas and open to new
policy proposals enter the organization. Similarly, an agenda window opens when there is a
significant change in the national mood and when problem indicators deteriorate dramatically—
for example, when the unemployment rate or the budget deficit increases, or when events like
natural disasters or terrorist attacks occur.

According to the MSF, coupling or integration of the three streams of problems, policies, and
politics significantly increase the chance that the issue will get serious consideration from the
policymakers (Kingdon 2003). For an issue to become an agenda, at least two streams should be

coupled at a critical point. This critical point may be predictable or unpredictable and usually

13 Agenda windows are rare (at least concerning a particular policy proposal) and ephemeral; they can be predictable
(elections, budgets) or unpredictable (disasters). They can open in two of the three streams: the problem or the
political stream.

11



only lasts for a short period of time, which makes the timing crucial for opening the policy
window. Examples of predictable windows are elections or negotiations about a budget plan. An
unpredictable policy window would be a plane crash or a new election as a consequence of a
governmental crisis. As soon as a policy window opens, policy advocates must invest “time,
energy, reputation, money to promote a position for anticipated future gain” (Kingdon 2003) for

an issue to gain government agenda status.'4

1.5 Policy Entrepreneurs

Policy entrepreneurs are advocates willing to invest their resources such as time, energy,
reputation, and money to “promote a position in return for anticipated future gain in the form of
material, purposive, or solidary benefits” (Kingdon 2011). They are also the key actors in the
MSF. They can be individuals or corporate actors and do not have to hold formal positions in the
government. Essentially, any policy-relevant actor, such as a policymaker, bureaucrat, academic,
journalist, representative of an interest group, or member of Congress, can become a policy
entrepreneur. Policy entrepreneurs push and adapt their proposals (“pet projects”) in the policy
stream to find vast support from the policy community and make their ideas viable alternatives.

During a process called “softening up” (Kingdon 1984), policy entrepreneurs advocate
their ideas to gain acceptance and approval from the policy community and the policymakers.
According to Kingdon (1984), the probability that their ideas move to the agenda decreases if
they are not accompanied by a softening-up process.

Once their pet projects are pushed into the policy stream, they attempt to couple their
proposal with the other two streams. The way a policy-entrepreneurs couple the streams differs
based on the type of policy window. If a policy window opens from the problem stream, they
choose to present their best alternative as a solution to the problem. If the window opens from
the political stream as a consequence of the advent of a new government, they tend to take
advantage of the new political atmosphere (Kingdon 1984). Either way, policy entrepreneurs
should immediately seize the opportunity to initiate action when agenda window opens, and if

they miss the opportunity, they must wait for the next one. Policy entrepreneurs are thus more

14 The governmental agenda is defined as “the list of subjects or problems to which governmental officials, and
people outside of government closely associated with those officials, are paying some attention at any given point”
(Kingdon 1984).
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than mere advocates of particular solutions. They are also “manipulators of problematic
preferences and unclear technology” (Mintrom 2009). Thus, policy entrepreneurs must be
persistent and skilled at coupling. They should be able to couple problems to their solutions and
find politicians (political entrepreneurs) who are receptive to their ideas. Policy entrepreneurs are
not always successful. To become successful, they should have greater access to policymakers
and integrate all three streams into a single package.

In addition to policy entrepreneurs, Herweg Hul3, and ZohInhofer (2015) suggest another
type of entrepreneur called the “political entrepreneur.” In contrast to policy entrepreneurs,
political entrepreneurs are neither necessarily members of the policy community nor do they
have to be involved in developing the policy proposal at an early stage. Once a policy
entrepreneur has convinced a political entrepreneur of his/her proposals, the political
entrepreneur, such as an influential member of the legislature, furthers the idea from inside the
formal governmental system and pushes for its adoption with his/her formal leadership position.
S/he does this by actively supporting a proposal and working to build a majority for it
(Zohlnhofer 2016).

Summary of the MSF and its Applicability to Section 80603

Based on the six assumptions and three streams explained above, the MSF argues that the policy-
making process is not rational problem-solving. For instance, a problem unexpectedly happens
and is coupled with a pre-existing policy that matches it, or a political opportunity arises with the
advent of a new government and policymakers adopt a specific policy linked to a problem on the
agenda. Kingdon explains that policy-making consists of setting the agenda, identifying
alternatives, making an official choice among suggested alternatives, and implementing the
decision (Kingdon 2003).

According to Kingdon, the problem stream, political stream, and policy stream flow
independently in their rules and dynamics in the beginning and then integrate at some critical
point, which leads to policy changes (Kingdon 2003). In other words, policy decisions are not
made in a logical order backed by rational reasons but are made when the three streams are

brought together at the opening of the "policy window." Kingdon initially applied this theory to
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the U.S. political system®® and developed case studies of U.S. federal policy-making. While
Kingdon’s original MSF is well-suited to analyze U.S. federal policy-making, it is only equipped
to explain agenda-setting. As noted earlier, the policy-making of Section 80603 should be
analyzed into agenda-setting and decision-making as pertaining issues are different, hence the
modified MSF is more appropriate in regard to explaining the policy-making of Section 80603.
Figure 1.1 is the diagram of the MSF framework adapted from the work of Zahariadis (2003).

Figure 1.1 Diagram of the Multiple Streams Framework
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Source: Zahariadis (2003)

MSF and Other Policy-Making Models
Kingdon's (2003) MSF started as a criticism of the limitations of existing policy-making models.
Kingdon thought that the rational and comprehensive model's approach was too ideal for

explaining real-world policy-making. While the incrementalism proposed by Lindblom and

15 Kingdon suggested the following such situation in the US political system: Several individuals with different
perceptions and goals are involved. Some actors like the President effectively bring the issues up to the public and
government agenda without providing solutions. Because policymakers have time constraints, they delegate it to
civil servants who consult with interest groups, think tanks, and other specialists to consider ideas and produce
policy solutions (Kingdon 2003).
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Wildavsky also criticized the limits of the rational model, it had its own limitations in explaining
disconnected or rapid policy changes. In order to apply the incremental model, the outcome of
the existing policy needed to be satisfactory to be the cornerstone of the following policy.
However, this model could not be applied when the existing policy demands an entirely new
policy or when a new social issue, such as virtual currency taxation, arise and need to be solved
by the government in a rapidly changing environment.

As an alternative to these existing models, Cohen, March & Olsen (1972) proposed the
Garbage Can Model to analyze the irrational policy-making process in the organized
anarchies. According to the Garbage Can Model, policy decisions in a complex and rapid policy
environment are not made systematically and reasonably, as argued in the rational model.
Instead, they are made accidentally and irrationally. Also, organized anarchy is a state in which
the policy environment, policy entrepreneurs, goals, and means are all uncertain. However,
policy decisions are still made because the stream of problems, solutions, participants, and the
opportunity accidentally gather in one “garbage can” (Cohen, March, Olsen 1972).

While the MSF drew inspiration from the work of Cohen, March, and Olsen (1972), it
has also developed its original structural features. For example, the Garbage Can Model believes
that policy decisions result from the unintentional combination of the streams. In contrast, the
MSF suggests that coupling of the streams is purposefully done by the policy entrepreneurs
(Zahariadis 2003). In addition, the MSF is empirically oriented. Kingdon provides considerable
evidence from the fields of transportation and health in the U.S. to make his case in support of
his theory. These additional structural features demonstrate that the MSF is more theoretically

driven and empirically validated than the Garbage Can Model.
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2. Literature Review

2.1 Studies Using the MSF

Originally, Kingdon developed his framework to explain agenda-setting in health, transport, and
fiscal policy at the federal level of the U.S. However, successive pieces of literature have also
applied the MSF to different policy domains, further stages of the policy cycle, and different
political systems. In their recent literature review, Jones et al. (2016) report that over 311 English
peer-reviewed journal articles published between 2000 and 2013 have empirically applied the
MSF to broad issue areas, countries, and levels of government. However, only 16 percent fully
applied the framework instead of only citing it (Jones et al. 2016; Herweg 2015) And of the 16
percent, only about one-third applied all of the MSF’s elements (Jones et al. 2016). The vast
majority of contributions only referred to individual concepts, such as policy entrepreneurs or
policy windows (Herweg 2013; Jones et al. 2016). This research adds a full MSF application to
the literature, and its value added to the MSF literature is the application of a modified MSF
which allows for differentiating causal mechanisms for agenda change and policy change.

Jones et al. (2016) also reported that 22 policy domains were explored using the MSF,
including health (Bandelow 2017; Amri & Logan 2021; Hornung & Johanna 2022; Powell &
Mannion 2022), environment (Hernandez &L ucatello 2018; Kagan 2018; Hernandez & Bolwig
2020; Derwort et al. 2021), governance (Saurugger & Terpan 2016; Sarmiento & Larson 2021),
education (Shaw 2018; Quinn 2020; Lee 2021), welfare (Rawat and Morris 2016; Bindman et al.
2018), gender equality policy (Béland 2009), and foreign policy (Ceccoli 2019; Travis and
Zahariadis 2002). However, there are only a limited number of literature contributing to the
application of the MSF in virtual currency policy-making (Cheon & Kim 2021). Below are some
of the case studies that applied the MSF.

Angervil and Gilvert (2021) have applied the MSF to the Obama administration’s NoO
Child Left Behind waiver policy. They focused on the framework’s original and contemporary
understandings, six concepts, their sub-components, and the sub-components’ operationalization.
By applying the MSF, this study explained the influence of policy networks and contexts on
policy choice, Obama’s issue-linking strategy, role in providing political support for the decision
process, and the decision-making process.

Giese (2020) argued that the emergence of COVID-19 provided a window of
opportunity for changes in telehealth policy using the MSF. According to Giese, healthcare
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practices have been looking to provide care by telehealth long before COVID-19. However,
regulatory barriers prevented its implementation. The outbreak of the COVID-19 virus provided
a window of opportunity for federal policy change in telehealth during a national state of
emergency. Once telehealth was implemented following COVID-19, it became an alternative to
in-person office visits for clinicians and patients. This study found that the problem stream
(COVID-19 outbreak) was coupled with the political stream (panicking national mood, political
pressure to switch to online services) and led to the successful implementation of telehealth
policy.

Dolan (2019) conducted a detailed case study of the climate adaptation policy-making
process to propose a new interpretation of the MSF that shows how policy entrepreneurs can
couple the problem, policy, and political streams through multiple partial couplings. The study
found that, unlike how researchers and policymakers often assume that extreme weather opens a
window to adopt policies aimed at adapting to long-term climate change, a climate crisis can
redirect attention to urgent, short-term goals. The study used the MSF to analyze how these
competing forces interact to influence policy-making. It also illustrated how the policy
entrepreneurs' strategy of issue linking explains Australia's adoption of the 2007 Water Act, one
of the world's first significant adaptation policies.

Philippe and others (2019) used the MSF to argue that the implementation of a publicly
funded immunization program resulted from a complex decision-making process. By analyzing
three streams of MSF, the study explained how and why governmental policies on a new
immunization program were adopted. The problem stream highlights a particular vaccine-
preventable disease and stakeholders’ perceptions. The policy stream focuses on experts' views
on the optimal use of available vaccines. And, the political stream consists of socio-political
factors, including budgetary constraints. The role of policy entrepreneurs is also highlighted as
they progressively shaped and pushed ideas with concrete policy-making strategies.

Although adaptations might not be needed for applying the MSF in various policy
domains, some may be required when the framework is used to explain different policy stages or
political systems. The MSF has mainly been applied to the policy stages of agenda-setting and
decision-making, while it has been rarely applied to policy implementation and policy
termination (Geva 2004). This section discusses some of the adaptations suggested in the

literature for policy stages of agenda-setting and decision-making and reviews the literature on
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policy entrepreneurs, case studies using the MSF, and international and comparative applications
of the MSF.

Herweg, Hul}, and ZohlInhéfer’s (2015) Modified MSF

This research suggests the use of two coupling processes, agenda-setting and decision-making,
(Herweg 2013; Herweg et al. 2015) in analyzing the policy-making of Section 80603. In order to
understand how the MSF needs to be adapted to apply to the decision-making process, it is
necessary to elucidate the differences between agenda-setting and decision-making (Knill, Tosun
2012). During agenda-setting, many actors compete for attention on numerous proposals,
whereas the actors in decision-making aim to obtain a majority for a specific proposal. Thus, the
number of actors tends to be lower in decision-making. Also, the relevance of the institutional
setting becomes more important as it moves from agenda-setting to decision-making
(Baumgartner et al. 2009). As such, decision-making processes are more structured, orderly, and
considerate of institutional setting than agenda-setting processes.

Several researchers have suggested how the MSF can be adapted to explain decision-
making. Zahariadis argued that agenda-setting and decision-making can be considered parts of
the same process “by which policymakers make an authoritative choice from a limited set of
previously generated alternatives” (Zahariadis 2003). Thus, the coupling phenomena for
Zahariadis encompasses both agenda-setting and decision-making, as Zahariadis collapsed these
two policy stages into one process. According to Zahariadis (1992), extending the MSF to apply
to decision-making keeps the theory’s structure and logic intact. Kingdon (2003) also expanded
the framework and applied the MSF to the agenda-setting and decision-making process by
referring to the policy window to both processes in his study of the Reagan budget in 1981 and
the Tax Reform Act of 1986 in the second edition of Agendas, Alternatives, and Public Policies.
Kingdon found that the more institutions are involved in decision-making, the more likely there
are multiple veto actors. Since policy change requires the consent of all veto actors, the presence
of multiple veto actors increases the likelihood of failure in policy change (Baumgartner et al.
2006).

While Herweg, HuR, and Zohlnhéfer (2015) agree that applying the MSF to decision-
making is possible, they argue that Zahariadis’ theory does not allow for proper analysis of the

agenda-setting and decision-making processes appropriately. For example, when applying
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Zahariadis’s theory, it is difficult to understand the reason for policy change failure, which could
be a result of collapsed agenda-setting or a consequence of not obtaining the majority needed to
adopt the proposal. Zahariadis’ theory faces a similar problem even when a policy change
successfully occurs. Supposing the two processes are not analytically kept distinct from each
other, it is impossible to assess how much the final policy output differs from the initial proposal
due to political compromises during the decision-making process. As coupling is the central
concept in the MSF that describes and explains agenda changes and policy changes, this
limitation in the conventional application of the MSF suggested by Zahariadis to policy-making
stages should be modified. Hence, this study discusses and uses Herweg, Huf3, and ZohInhofer’s
(2015) framework as it leaves the operating structure of the MSF intact and still explicates
decision-making separately from agenda-setting.

Herweg, HuR, and Zohlnhéfer’s (2015) main idea is to distinguish two windows and,
consequently, two types of coupling (see Figure 2.1). The first coupling process encompasses
agenda-setting (hereafter referred to as the ‘agenda-coupling’), identical to Kingdon’s original
theory. The output of the agenda coupling is a drafted proposal ready for decision-making. The
second coupling highlights the decision-making stage, which includes bargaining on the design
of the policy proposal (hereafter referred to as the ‘decision coupling’). If decision coupling is
successful, it ends with the adoption of the policy. Henceforth, the opportunity for agenda
coupling is referred to as the ‘agenda window,” while the decision coupling opportunity is
referred to as the ‘decision window.’

Although the agenda window and decision window are formed by the three streams and
policy entrepreneurs, they tend to open up in different streams. The agenda window usually
opens due to changes in the problem or political streams, such as improvements or worsening of
indicators or the election of a new government, while the decision window opens in the policy
stream. The policy stream in the decision-making stage is the drafted proposal that gained
agenda status following the successful agenda coupling. Once a proposal has gained agenda
status, bargaining about the details of the proposal between the political actors of the political
stream?® starts immediately. The process happens fast, as the political actors will not forgo the

chance to influence a policy once an issue is on the agenda. Hence, the political stream is most

Actors of the political stream: i.e., coalition partners, interest groups, MPs, party leadership and inner-party
factions, actors of the subnational levels in federalist systems.
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important for decision coupling, while the problem and policy streams are more important for

agenda coupling.

Figure 2.1 Modified Multiple Streams Framework
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Source: Herweg, HuB, and Zohlnhéfer’s (2015)

As the idea of agenda window and agenda coupling in Herweg, Hul3, and Zohlnhofer’s
framework is identical to the ‘policy window’ and ‘coupling’ in Kingdon’s original MSF, this
section only elaborates on decision window and decision coupling. According to Herweg, HuB,
and Zohlnhafer (2015), a decision window opens once agenda coupling succeeds, and the result
of successful decision coupling is the adoption of a bill. The main objective during decision
coupling is to build the necessary majority to support and adopt a proposal selected in the agenda
coupling. Political entrepreneurs, who hold elected leadership positions and actively support a
proposal, are the critical actors in this process. They attempt to obtain majority support for their
projects and bargain over the specific details of the proposals. In short, the political stream
dominates during decision coupling. Nevertheless, the problem and policy streams are still
relevant at this stage but are less important than in the agenda coupling.

The distinction between the agenda and decision coupling processes makes it possible to
analyze decision-making separately in the MSF. It allows the formulation of hypotheses on the
likelihood of policy adoption and on the extent of policy changes from its original form during

decision coupling. Moreover, this modified framework closely investigates the role of formal
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political institutions, which emphasizes the effect of these institutions on policy-making by

highlighting the role of political entrepreneurs.

MSF Hypotheses on Agenda-Setting

Herweg, Zahariadis, and ZohInhofer (2017) suggest the following hypotheses on agenda setting:
1. Agenda change becomes more likely if a policy window opens, the streams are ready for
coupling, and a policy entrepreneur promotes the agenda change. 2. In the problem stream, a
problem broker!” is likely to be more successful in framing a condition as a problem. The more
an indicator shows negative changes, the more damaging a focusing event is, and the worse a
government program performs. 3. In the political stream, policy proposals have a better chance
of gaining agenda status when they fit the general ideology of a government or the majority in a
legislature. 4. In the policy stream, the likelihood of gaining agenda status and thus being
coupled increases if a policy proposal fulfills the selection criteria. 5. As the integration of policy
communities loosens, it becomes more likely that entirely new proposals can become possible
viable alternatives.

According to Herweg, Zahariadis, and ZohInhofer (2017), a policy window opens in the
problem stream if there is a change of indicators, focusing events, or feedback, or alternatively
when a condition puts a politician’s reelection at risk. On the other hand, the policy window
opens in the political stream if there is a change in legislature, the election of a new government,
campaigning by interest groups, or a change in the national mood. Lastly, according to Sabatier
(2018), policy entrepreneurs are more likely to couple the streams successfully during an open

policy window if they have more access to core policymakers and when they are more persistent.

MSF Hypotheses on Decision-Making
Herweg, Zahariadis, and Zohlnhofer (2017) suggest the following hypotheses on
decision-making: the policy adoption is more likely if the proposal is put forth by political

entrepreneurs who hold an elected leadership position in the government; if the proposal is put

17 According to Knaggérd (2015), problem brokers are actors who “frame conditions as public problems and work to
make policymakers accept these frames. Problem brokers thus define conditions as problems.” Problem brokers can
also be policy entrepreneurs, but not necessarily. The key analytical difference between the two is that the problem
broker only argues that something must be done about a specific condition. In contrast, the policy entrepreneur
suggests solutions to the problem.
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forth by a government or majority party that is not challenged by other veto actors; if various
viable alternatives selected by different actors can be combined in one package; and if the
problem that the policy is supposed to solve is essential among the voters. The hypotheses also
suggest that the scope of change to the original proposal during decision-making varies. The
policy output would differ significantly from the original proposal if actors other than the
government had veto power (e.g., second chambers). Also, the more powerful the interest
groups’ campaigns against the original proposal, the more different the adopted policy is likely

to be from the original draft.

Studies on Policy Entrepreneurs of MSF
Although the modified MSF keeps the framework’s operating structure for agenda-setting and
decision-making intact, the concept of policy entrepreneurs needs to be altered. According to
Kingdon (1984), one or a small number of people engage in agenda-coupling, while more
participants often engage in decision-coupling (Roberts and King 1991). Furthermore, while
there are actors who participate in both processes, there are actors who are exclusively engaged
in either agenda-setting or decision-making (Saetren 2014). Kingdon (1984) defines policy
entrepreneurs as people “in or out of government, in elected or appointed positions, in interest
groups or research organizations”. While his definition of policy entrepreneurs is appropriate for
agenda coupling, it is too broad for decision coupling. The reason is that a policy entrepreneur
working from outside the formal policy-making arena lacks the means to couple the streams
during the decision-making, compared to an insider who has authority from inside the
government. In order to avoid confusion, Kingdon’s terminology and the concept of “policy
entrepreneur” is kept for agenda-setting. For decision-making, “policy entrepreneur” is replaced
with “political entrepreneur” to indicate that different people engage in policy entrepreneurship.
According to Roberts and King (1991), political entrepreneurs are individuals who “hold elected
leadership positions in government”

Studies on policy entrepreneurs mostly emphasize their influence on the policy-making
process. Joel David Vallett® suggests factors that significantly influence the likelihood that a

state government will adopt a policy. According to Vallett, previous works of literature have

18 See “The Diffusion of Erin's Law: Examining the Role of the Policy Entrepreneur.” Policy Studies Journal, vol.
49, no. 2, 2020, pp. 381-407., https://doi.org/10.1111/psj.12396.
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examined economic, societal, and political factors but have paid little attention to the
significance of the policy entrepreneurs. Vallett argued that the role of a policy entrepreneur is
crucial to policy innovation and policy diffusion to the states. Using the event history analysis,
he investigated the factors that led thirty states from 2011 to 2017 to adopt Erin's Law??, a child
abuse policy. The findings suggested that the states which Erin Merryn, the policy entrepreneur,
had personally visited had a higher likelihood of adopting Erin's Law over states which she had
not visited (Vallett 2020). This case study found that the influence of a policy entrepreneur is the
most crucial factor for the state legislatures in adopting a law. Also, Vallett found that
policymakers listen to enthusiastic policy entrepreneurs, especially when the lawmakers lack the
resources to make a quick policy decision.

As such, according to Vallet, policy entrepreneurs are important for two reasons. First,
the case study demonstrated that policymakers rely on policy entrepreneurs as policy experts to
guide their decision-making. Policymakers also do listen to policy entrepreneurs when they lack
the resources to make a swift policy decision. Second, policy entrepreneurs can exert substantial
power over the policy process and in pushing forward policy agendas. For example, Merryn
grabbed the attention of state policymakers and persuaded them that her policy was the solution
to a significant social problem. Her claims were not empirically found to be effective in
preventing child abuse; nonetheless, Merryn’s passion and courage convinced many
policymakers that her policy was the best option to protect children.

According to Mintrom (2019), policy entrepreneurs must demonstrate themselves as
policy experts, expand networks with groups or individuals who share their vision, and show
persistence and a strong passion for policy change. Each of the above increases the chances of
policy adoption, but their efforts are sometimes undervalued or unrealized. However, Mintrom
suggested that the policy entrepreneur’s ability to influence the process as an expert, establish a
support network, and push for proposals greatly influence policy adoption and diffusion
(Mintrom 2019).

Academic research on policy entrepreneurs has grown over recent years and offers

insights into what makes for influential policy entrepreneurs. The summary of various research

19 Erin Merryn represented herself as an expert, formed a rich network, and bravely pushed for the adoption of the
law across individual states. From 2011 to 2019, Merryn traveled to 39 states on various events and successfully
secured the adoption of the law in 35 states.
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suggests that being a successful policy entrepreneur involves different strategies, including
“problem framing, forming and expanding networks, working with advocacy coalitions, leading
by example, and scaling up change processes” (Mintrom 2019). This research contributes to the
study of policy entrepreneurs by emphasizing the role and the influence of the policy
entrepreneur and political entrepreneur that lead to agenda change and policy change of a policy

during a short opening of the policy window.

International and Comparative Applications of the MSF
As mentioned earlier, the MSF was initially devised for the political system of the U.S.
However, recently, it has also been adapted to explain policy processes in international settings.
For instance, the MSF has been applied to parliamentary systems, such as Australia (Beeson and
Stone 2013; Tiernan and Burke 2002; Lovell 2016), Belgium (Vanhercke 2009), Canada
(Blankenau 2001), Germany (Storch and Winkel 2013; ZohInhofer 2016), Italy (Natali 2004) and
India (Liu and Jayakar 2012; Sharma 2008).

Several pieces of literature applied the MSF to policymaking processes in autocracies -
for example, Iran (Jafari et al. 2017) and China (Liu and Jayakar 2012; Zhou and Feng 2014
Zhu 2008). The MSF’s applicability is also not limited to politics at the national level. Several
pieces of literature have also applied the MSF to the sub-national level (Dudley 2013; Lieberman
2002; Liu et al. 2010; Oborn, Barrett, and Exworthy 2011; Ridde 2009; Robinson and Eller
2010) and, increasingly, to international (EU) levels (Bache 2013; Cairney 2009; Copeland and
James 2014; Saurugger and Terpan 2016).
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2.2 Studies on Virtual Currency Taxation

Studies on virtual currency taxation started as early as in 2013 and expanded from theoretical
discussions to empirical findings, as well as domestic and international tax rules. With relevance
to this research, literature that predominantly discussed the following three topics will be
reviewed in this section: 1. Classification of the virtual currency in taxation: treating as property,
commodity, or security 2. Frameworks for virtual currency taxation. 3. Virtual currency tax

evasion and tax gap.

Classification of the Virtual Currency: Property, Commodity, or Security?

The key issue of the legality of virtual currencies is whether they are money or not. The legality
varies substantially from state to state within the U.S. and from country to country. There has yet
to be a consensus among U.S. regulatory agencies regarding whether a virtual currency is
convertible to real money. The Treasury Department says that virtual currency does not have
legal tender status in the U.S.; it is similar to real currency and operates like a real currency but
does not have all the attributes of currency (Financial Crimes Enforcement Network 2013). The
U.S. Commodity Futures Trading Commission (CFTC) categorizes virtual currency as
commodities under the Commodity Exchange Act. It considers virtual currencies to be “digital
representations of value that has the function of a medium of exchange, units of account, and or
store of value” (CFTC). The IRS argues that virtual currency is treated as property for tax
purposes, and if it is used as a payment, then it should be treated as currency (IRS 2014). Despite
variations in the classification of virtual currencies, U.S. federal agencies such as the Financial
Crimes Enforcement Network (FINCEN) and the Department of Justice thoroughly monitor
virtual currency transactions.

Sanchez (2017) supported the IRS’s categorization of virtual currencies by stating that
they will be considered “capital assets taxed at capital gains and losses.” On the other hand,
Kelly Phillips Erb (2018) argued in her study that taxable events occur when “receiving or
sending virtual currencies in exchange for goods, services, cash, or even other types of virtual
currencies.” Roman (2015) classified virtual currency for taxation based on the duration of the
possession. He explained that any profits from virtual currencies can be cashed out and

considered income. Of the cashed-out income, the property is considered a long-term capital
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asset if the taxpayer holds it for at least one full year. At the same time, it is categorized as a
short-term gain at a regular income tax rate if the taxpayer possessed it for less than a year.

Wiseman (2016)% stated that virtual currency is not only a long-term investment tool but
a tool for global transactions, as it was used for 93,000 transactions worldwide in a single day in
2013 for purchases of goods and services and even real estate. He, therefore, called for Congress
and the IRS to take action to regulate virtual currency according to its use. Wiseman supported
the classification of virtual currency as currency rather than property. He referred to
Representative Steve Stockman’s Virtual Currency Reform Act?! , which was introduced as an
attempt to negate the IRS decision and officially classify virtual currencies as currency instead of
property. Wiseman explained that tax reclassification is important to alleviate taxpayers’
inconveniences in accounting and tax reporting. He further argued that this reclassification
would encourage the use of virtual currencies for transactions because individuals would not find
it restrictive when a sales tax on transactions is imposed like on regular currencies. Wiseman
criticized the IRS’ classification of virtual currency as property, claiming that it is challenging
and ineffective, and instead suggested classifying virtual currency as currency and imposing a
sales tax instead of a capital gains and losses tax, to encourage the use of virtual currencies for
everyday transactions.

Lopez (2015) explored the definition of virtual currency, its financial and ethical
implications, and discussed its treatment by the IRS as property versus foreign currency. Lopez
argued that treating virtual currency as foreign currency instead of property would benefit
business and non-business users who spend virtual currencies on a daily basis. However, it
would be less beneficial to non-business users holding virtual currencies longer for investment
purposes. Lopez concluded that treating virtual currencies as foreign currency for tax purposes
would be the most suitable accounting treatment.

Goforth (2018) 2 studied the consequences of having virtual currency regulated by the
IRS (as property), FINCEN (as currency), the CFTC (as commodities), and the SEC (as

20 See Wiseman, Scott A. (2016) "Property or Currency? The Tax Dilemma Behind Bitcoin," Utah Law Review:
Vol. 2016: No. 2, Article 5. https://dc.law.utah.edu/ulr/vol2016/iss2/5

2L Virtual Currency Tax Reform Act - Directs the Internal Revenue Service (IRS) to treat virtual currencies as
foreign currency for federal tax purposes. Introduced by Rep. Stockman, Steve [R-TX-36] (Introduced 05/07/2014)
22 See Goforth, Carol R., U.S. Law: Crypto is Money, Property, a Commodity, and a Security, all at the Same Time
(October 25, 2018). Journal of Financial Transformation, Forthcoming, Available at SSRN:
https://ssrn.com/abstract=3272975
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securities) simultaneously. Virtual currencies have evolved, and now they serve other
functionalities than that of cryptocurrencies. Each regulatory agency tends to regard all virtual
currencies alike, producing a set of overlapping rules and requirements. Goforth suggested that
regulatory agencies should avoid regulating virtual currency monolithically and should observe

the genuine functionality of virtual currency.

Frameworks for Virtual Currency Taxation

Alaskan (2022) suggested an evidence-based framework for virtual currency taxation and
exchange platform regulations in the U.S., and he designed a new regulation and taxation
approach to virtual currency and its markets by using the U.S. as a case study. The new
framework is designed based on two years of fieldwork, surveys, and extensive data analysis.
Caliskan (2022) also introduced a new framework that considers virtual currency as “data
money.” Caliskan argued that regulators treating “data money” as commodities, securities, or
properties is a significant failure in virtual currency taxation. He explains that virtual currency
represents a “new form of money that is produced by monetizing the right to send data. It is not
money made of data, for all digital monies are produced with data” (Caliskan 2022). Another
mistake of regulators that Caliskan pointed out is the approach to cryptocurrency exchanges as
mere markets. According to Caliskan, cryptocurrency exchanges go beyond markets, as they
stack various economization practices and businesses on their platforms. Thus, to regulate these
exchanges properly, regulators should improve their regulative capacity. Caliskin proposed a
“new instrument of taxation (Data Money Tax)” and a “dynamic regulative approach to
cryptocurrency exchange platforms (Stack Regulation).”

Yonah and Salaimi (2022)2% explored the tax law challenges related to virtual currency
taxation and proposed a new framework for the proper tax treatment of different transactions and
activities, considering the unique features of virtual currency. They examined the life cycle of
cryptocurrency taxation, from earning cryptocurrency to its disposal or exchange. This study
claimed that the U.S. framework for taxing virtual currency is hard to administer and negates the

significant feature that distinguishes it from other assets: its volatility. Yonah and Salaimi argued

23 See Avi-Yonah, Reuven S. and Salaimi, Mohanad, A New Framework for Taxing Cryptocurrencies (March 31,
2022). U of Michigan Public Law Research Paper No. 22-014, Available at SSRN:
https://ssrn.com/abstract=4071391 or http://dx.doi.org/10.2139/ssrn.4071391
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that, due to its volatility, the virtual currency should only be taxed once it is exchanged for real-
world items like fiat currency or other goods and services. Moreover, when exchanged for real-
world items, it should still be treated as foreign currency if taxpayers hold them for less than one
year.

Virtual Currency Tax Evasion and Tax Gap

A study on tax compliance with virtual currency was done as early as 2013 by the United States
Government Accountability Office (GAO). In its research “Additional IRS Guidance Could
Reduce Tax Compliance Risks,” GAO explained the tax reporting requirements for virtual
currencies, identified the potential tax compliance risks, and assessed how the IRS has addressed
them. For this research, GAO reviewed tax laws, IRS guidance and program documents, and
federal program internal control guidance, and interviewed IRS officials and professional experts
on the topics. GAO recommended that “the IRS find low-cost ways to provide information to
taxpayers, such as on its website, on the basic tax reporting requirements for virtual currencies”
(GAO 2013).

Following its study in 2013, GAO introduced another research in 2020, which reviewed
the IRS's efforts to improve compliance with tax obligations for virtual currencies. GAO
examined what is known about virtual currency tax compliance and what the IRS has done to
address related risks. It also examined the extent to which the IRS's virtual currency guidance
meets taxpayer needs and whether additional information reporting on virtual currency income
would help the IRS improve tax compliance. GAO reviewed the IRS forms and guidance and
interviewed officials at the IRS, FINCEN, and other federal agencies and tax and virtual currency
stakeholders. GAO recommended that the IRS work on increasing information reporting and
asked FINCEN and the IRS to determine how foreign asset reporting laws apply to virtual
currency. The IRS agreed to follow the recommendation on information reporting.

James Alm (2021)?* examined how developing technology, or, more specifically,
changes led by the information transformation into digital formats, would affect tax evasion in
the future. He argued that the development in technology would improve the ability of

governments to reduce tax evasion by making it easier for them to obtain information. However,

2 See Alm, J. Tax evasion, technology, and inequality. Econ Gov 22, 321-343 (2021).
https://doi.org/10.1007/s10101-021-00247-w
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he also argued that technology development would open up new ways by which some taxpayers
could evade taxes. It is unclear whether the former or the latter would dominate, so the effects of
technology on the total level of tax evasion are yet uncertain. Even so, he stated that the more
dominant case would lean toward the ability of the government to access better information,
conduct a better analysis of tax information, and design better tax systems and policies. This will
improve its ability to enforce tax laws and decrease tax evasion. Alm found that more advanced
technology would make tax evasion significantly difficult for most taxpayers, especially those
subject to employer withholding and third-party information reporting. Hence, he concluded that
tax evasion will decrease if the funding for government tax agencies such as the IRS is adequate.

Lastly, Carlisle (2017) argued that government tax agencies should improve their
technology “to combat future crimes involving virtual currencies while also allowing the
technology room to evolve.” Carlisle stated that government responses to regulate virtual
currency have not been enough. While the government tries not to overburden financial
innovation with excessive regulation (which might hinder growth in technology), Carlisle argued
that there is a need to ensure that newly developed technologies are not used to bypass
regulations. Finally, he found that the lack of uniform regulation poses a significant risk to the
virtual currency industry and encourages money laundering, fraud, tax evasion, and other illegal
activities.

Overall, studies on the classification of virtual currency focused on the legality of virtual
currency, engaging in discussions of whether it is money or not. Studies either supported the
IRS’ treatment of virtual currency as property (Sanchez 2017) or argued that it should be treated
as currency (Lopez 2015; Wiseman 2016; Erb 2018). Some provided a novel insight suggesting
that the duration of holding of virtual currency (Roman 2015) should determine its classification.
Yet, the legality of virtual currency is uncertain in the United States, creating ambiguity for
policymakers in making virtual currency tax policy. Despite ambiguities on its legality, some
studies provided possible frameworks to be adopted for virtual currency taxation (Alaskan 2022;
Caliskan 2022; Yonah and Salami 2022), and guidelines to improve tax compliance (GAO 2013;
Carlisle 2017).
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3. Methodology
3.1 Research Subject and Scope
In this research, the agenda-setting and decision-making of a virtual currency taxation policy in
the U.S. will be analyzed using Herweg, Huf3, and ZohlInhofer’s (2015) modified version of the
MSF. More specifically, the research will investigate the social and political dynamics and key
players that most influence policy-making, with the discussion of the problem stream, the policy
stream, the political stream, policy windows (agenda window, decision window), and most
importantly, the roles of the policy entrepreneur and political entrepreneur.

The subject of this study is Section 80603 of the IIJA, which became law on November
15, 2021. Other virtual currency tax guidance or tax requirements introduced by the U.S.
Treasury Department or the IRS similar to this law or other bills introduced in the House or the
Senate regarding virtual currency taxation are not subject to the analysis. However, Section
60452 of the Internal Revenue Code (IRC) will be noted in the analysis as Section 80603
directly modifies this IRC to standardize information reporting by brokers of digital assets to the
IRS for tax purposes. The time frame of this study is limited to the Biden administration (January
2021 — 2022), as the entire agenda-setting and decision-making process develop and end during

this administration.

3.2 Research Framework

This research uses Herweg, Hul3, and Zohlnhofer’s (2015) modified MSF, which distinguishes
agenda-setting and decision-making process to specify the causal mechanism for each process. It
investigates two distinct issues at the heart of each process and assess the extent of changes in
policy output from the initial proposal after going through political compromises, or the decision
coupling. For instance, the issue in agenda-setting is whether to increase reporting requirements
for “brokers”, while that in decision-making is who exactly constitutes those “brokers”. Handling

each issue accordingly, the policy entrepreneur and political entrepreneur firmly push the

%5 (1) The term broker means any person (other than a person who is required to report a transaction under section
6043), U.S. or foreign, that, in the ordinary course of a trade or business during the calendar year, stands ready to
effect sales to be made by others. A broker includes an obligor that regularly issues and retires its own debt
obligations or a corporation that regularly redeems its own stock. However, with respect to a sale (including a
redemption or retirement) effected at an office outside the United States, a broker includes only a person described
as a U.S. payor or U.S. middleman in section 1.6049-5(c)(5). In addition, a broker does not include an international
organization described in section 1.6049-4(c)(1)(ii)(G) that redeems or retires an obligation of which it is the issuer.

]
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provision to the agenda and the decision floor but face an aggressive bout of lobbying to amend
the provision. Despite universal consent by Senate decision-makers to amend the relevant details,
the provision comes out unrevised from the initial proposal. In order to investigate the social and
political dynamics and the key players that develop and resolve these issues throughout policy-
making, it is essential to distinguish agenda-setting from decision-making, which extends beyond
the original theory of the MSF. While the MSF could also be applied to explain policy
implementation and policy termination, this research only focuses on analyzing agenda-setting

and decision-making. The summarized framework of the research is illustrated in Figure 3.1.

3.3 Research Method

This study is secondary research that mainly references: research reports, policy reports,
newspapers, news articles?, court rulings, congressional bills, congressional hearings, senate
hearings, official statements by the government, government letters, statistics from government
agencies, and other relevant associations. The data for analysis is collected from the IRS, the
Treasury Department, the Joint Committee on Taxation (JCT), the Library of Congress, the U.S.
Senate Banking Committee, the United States Government Accountability Office (GAO), the
Treasury Inspector General for Tax Administration (TIGTA), the Blockchain Association, and

Coinbase (Cryptocurrency Exchange).

% The news sources is politically balanced between conservative and liberal tendencies. According to Pew research,
the most frequent cable networks people count on are CNN (named by 16%) and Fox News (14%). Conservatives
are oriented around Fox News, as nearly half (47%) of consistently conservative people call Fox News their primary
source of government and political news. On the other hand, liberals do not predominantly lean toward a single
outlet. Liberals watch CNN (15%), NPR (13%), MSNBC (12%), and the New York Times (10%) (Mitchell, Amy et
al., 2022).
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Figure 3.1: Research Framework (Modified MSF)

The Problem
Stream

The Political
Stream

The Policy
Stream

v

The Problem
Stream >
Political
Entrepreneur
The Political
Stream >
Agenda Window The Policy Decision
Stream Window
Agenda-setting:
Items rise from Policy Policy
the government to alternative formulation
the decision »| proposed on the > &
agenda agenda Policy
legitimation

y

[

Policy
Entrepreneur

32

Policy
Output




Chapter Il1. Virtual Currency and Its Taxation

1. Virtual Currency and Tax Gap
Concept of Virtual Currency
Virtual currency is a “digital representation of value that functions as a medium of exchange, a
unit of account, and or a store of value” (IRS 2022). They are issued by private parties or groups
of developers and are generally unregulated. Virtual currencies are a subset of digital currencies
and include other types of digital currencies, such as cryptocurrencies and tokens issued by
private organizations (Frankenfield 2022). The IRS also states that virtual currency can operate
like "real™ currency in some environments, such as coin and paper money in the U.S. and other
countries with legal tender status, and is used as a medium of exchange. However, virtual
currency does not have legal tender status in the U.S. (IRS 2022). In this research, the term
“virtual currency” represents all cryptocurrencies and stable coins subject to federal and state
taxation.

Cryptocurrency is a “type of virtual currency that utilizes cryptography to validate and
secure transactions digitally recorded on a distributed ledger, such as a blockchain” (IRS 2022).
Examples of cryptocurrencies are Bitcoin, Ethereum, Litecoin, and USDT. This “convertible
virtual currency” has an equivalent value to real currency or acts as a substitute for real currency,
like Bitcoin. Bitcoin can be digitally transferred between users and purchased for or exchanged
into U.S. dollars, Euros, and other real currency or virtual currencies (IRS 2022). The convertible
virtual currency is subject to taxation by the IRS under current law and is treated as property.
Statistics indicate that the net worth of the entire cryptocurrency economy was valued at over $3
trillion in November 2021 (Bloomberg 2021).

Advantages of Virtual Currencies

The advantages of virtual currencies mainly include faster transaction speeds and easier use and
access, such as the absence of geographical boundaries. It is not only faster but also cheaper as
they do not have expensive manufacturing and physical storage costs. Their decentralized nature
removes the need for intermediaries during transactions and establishes a direct connection

between two transacting parties, also called peer-to-peer transactions. Moreover, virtual

33



currencies can be programmed to complete automated transactions. For instance, smart contracts
on Ethereum's blockchain can hold and release money in escrow accounts without any human
intervention. Lastly, they are considered as digital repositories of value and can assign value to
diverse sets of objects, from artwork to gaming tokens (Frankenfield 2022).

Disadvantages of Virtual Currencies

A major pitfall of using virtual currencies is that they can be hacked and do not provide any legal
resort to investors as they are not under strict regulation. Virtual currencies are attractive targets
for hackers, as several cases show hackers hacking blockchain networks to steal
cryptocurrencies. And while virtual currencies do not have a manufacturing or physical storage
costs, they have other associated expenses. For instance, cryptocurrency users are required to
store them in digital wallets. At trading exchanges, which are referred to as “brokers” in this
research, users have to pay custody costs. Virtual currencies also have a high prevalence of
scams. Some initial coin offerings (ICOs), which became popular after the cryptocurrency prices
dramatically increased, were found to be scams in which private developers sold worthless
tokens for hypothetical networks, in which the tokens could not be converted into other forms of
currencies. Also, virtual currencies or cryptocurrencies traded on exchanges are subject to highly
volatile price swings. Lastly, unregulated virtual currencies that are issued by private entities and
are not regulated by financial authorities do not offer legal recourses to investors in case of
problems. Lack of regulation could lead to higher tax evasion and tax gap which are mainly

discussed in this research.

Differences Between Digital Currencies, Virtual Currencies, and Cryptocurrencies

While all virtual currencies and cryptocurrencies are digital currencies, not all digital currencies
belong to those two categories. For example, Central Bank Digital Currencies (CBDCs) are
digital currencies but not virtual currencies or cryptocurrencies. The difference comes from the
presence and extent of regulations for each type of currency. First, digital currencies can be
regulated or unregulated. For example, CBDCs are regulated by the government and financial
regulations. On the other hand, digital currencies (also categorized as virtual currencies and
cryptocurrencies) such as Bitcoin and Ethereum are not regulated. For virtual currencies, most of

them are unregulated, while cryptocurrencies are not regulated in any jurisdiction.
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As lack of regulation led to the emergence of criminal activities such as scams and tax
evasion, the U.S. states have passed several legislations to regulate virtual currencies. For
example, on February 17, 2017, California legislators amended Legislative Bill No. 1326, giving
the commissioner of business the oversight authority to create rules and regulations related to
virtual currency, including requiring virtual currency businesses to sign up for the Digital
Currency Business Enrollment Program and to provide their customers receipts of transactions
(California Legislative Reform 2016). As such the U.S. government has intensified its close
examination of criminal activities as well as business practices (U.S. Department of Justice
2015). While there are a few legislations written to regulate virtual currency transactions and
business, no legislation has passed regarding its taxation. Hence, the discussion and analysis of
Section 80603 provide new directions as to how virtual currency taxation will develop in the
U.S.

Virtual Currency Taxation

Virtual currencies, particularly cryptocurrencies, have a high potential as a means of tax evasion
(He et al. 2016), as the users can remain anonymous, transactions are peer-to-peer, and have no
geographical boundaries. Given that tax evasion is illegal in most jurisdictions, the key challenge
for the government is developing effective means of enforcement. It is inevitable that they will
have tax implications as long as they perform an economic function such as a store of value or a
medium of exchange. The structure and operations of virtual currencies raise complex issues
related to the manner in which they should be taxed. Although some major jurisdictions have
made considerable steps clarifying tax implications on virtual currencies, this is not the case in
all countries.

As explained earlier, the key issue in the tax treatment of virtual currency is whether they
should be treated as a form of property or currency. In the countries where the former position is
adopted, the use of a virtual currency to purchase goods or services or for investment purposes
results in the recognition of gains or losses. The gain or loss would be calculated into taxes
depending on the length of possession and whether the property is defined to be a capitalist asset.
On the other hand, in countries that treat virtual currencies as a currency, the transactions will
result in the recognition of foreign exchange gains or losses. Other issues include collecting taxes

on newly-created virtual currencies miners obtained through mining as opposed to acquiring
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existing virtual currencies. Section 80603 also encounters a major political bout when the term
“broker” is written in such a broad manner that could include the miners.

According to the IRS, virtual currency transactions are taxable by law exactly like
transactions in any other property. Under the current law, taxpayers may owe taxes on the
following transactions: “sale of a digital asset?’, exchange of digital assets for property, goods or
services, exchange or trade of one digital asset for another, receipt of a digital asset as payment
for goods or services, receipt of a new digital asset as a result of mining and staking activities,
receipt of a digital asset as a result of an airdrop, use of digital assets to pay for goods or
services, any other disposition of a financial interest in a digital asset, and receipt or transfer of a
digital asset for free (without providing any consideration) that does not qualify as bona fide
gift” (IRS 2021).

Currently, the reporting requirements for virtual currency earnings are somewhat
challenging to comply with, partly because they are difficult to find on U.S. tax forms. Tax rules
around virtual currency are unclear and constantly changing, leaving both virtual currency
companies and investors alike equally confused. For such reasons, many taxpayers have either
over-reported, underreported, or unreported their earnings (Jaerv 2021).

The IRS officially addressed the issue of virtual currency taxation for the first time in
2014. The initial IRS guidance was released in March 2014 via Notice 2014-21, which states that
virtual currency should be taxed as property rather than money (Notice 2014-21 Section 1.
Purpose, IRS). Over the next five years, the IRS did not release significant guidance on virtual
currency transactions. In November 2017, a federal court granted the IRS enforcement of a John
Doe Summons issued to Coinbase. It granted the IRS access to information into taxpayers with
transactions totaling $20,000 or more in one year?3, In 2019, the IRS issued series 6173 and 6174
letters to taxpayers who might have unreported income from virtual currency transactions. To

monitor and analyze the transactions more thoroughly, the IRS added a new question to Schedule

27 The sale of Convertible Virtual Currency (CVC) such as Bitcoin and Ethereum or using to pay for goods/services
will be subject to gain recognition just like a sale of any other asset (i.e. if a coin was acquired for $1,000 and used
to pay for goods or services valued at $1,500, the holder would need to recognize gain of $500.)

28 In July 2017, the IRS had required that major U.S. crypto exchange Coinbase hand over detailed information on
every one of its then 500,000+ users to prevent tax evasion. However, a court order in November 2017 reduced this
number to around 14,000 “high-transacting” users, which the platform later reported as 13,000 (Huillet, 2019).

]
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1 of the 2019 Form 1040%° (See Appendix 1.1 and 1.2). In October 2019, Revenue Ruling 2019-
24 was issued to define the reporting requirements for income regarding the hard forks and
airdrops® (Fahrer 2021). In March 2021, the IRS initiated “Operation Hidden Treasure,” which
trains employees to identify virtual currency tax evasion (Fahrer and Nick 2021). In the spring of
2021, two U.S. federal courts granted the IRS permission to serve John Doe summonses on
cryptocurrency exchanges Kraken and Circle, as it did to Coinbase in 2017. Through these
summonses, the IRS sought information regarding the exchanges’ account owners and their
transaction activities to guarantee that users complied with their tax obligations. Lastly, the new
IRC Section 6045A(d)3! amended by the Section 80603 provision will be effective for tax returns
required to be filed and statements required to be furnished after 12/31/2022. Besides the IRS
guidance, there have been numerous bills introduced by policymakers in the House and the
Senate (See Appendix 2.1).

Virtual Currency Tax Evasion and Tax Gap

The tax gap is the tax that taxpayers legally owe the U.S. government but is not collected. The
difference between tax avoidance and tax evasion must be distinguished to understand the tax
gap properly. Tax avoidance refers to legal options for reducing one’s tax liability. Tax evasion
is an illegal act of not paying tax liability owed. According to the IRS Tax Crimes Handbook,
there are two types of tax evasion: evasion of assessment and evasion of payment. Evasion of
assessment is more common and occurs when someone “willfully attempts to omit income from
taxes, significantly underreports income, or overstates deductions.” Evasion of payment occurs
after an assessment has been made and a taxpayer hides funds or assets that could be used to

satisfy the tax liability. Regarding tax evasion on virtual currency, the Cyber Digital Task

2 The IRS asked the taxpayers, “At any time during 2019, did you receive, sell, send, exchange, or otherwise
acquire any financial interest in any virtual currency?” It is now displayed as one of the first questions with names
and addresses. (Form 1040, Schedule 1, IRS)

30 A hard fork is when the developers of a virtual currency create a second branch of that currency using the same
basic code. An airdrop is the delivery of a cryptocurrency to a certain group of investors (Reiff 2022).

3L IRC Section 6045A(d)- “Any broker, regarding any transfer (which is not part of a sale or exchange executed by
the broker) during a calendar year of a covered security which is a digital asset from an account maintained by the
broker to an account which is not maintained by, or an address not associated with, a person that the broker knows
or has reason to know is also a broker, will be required to make a return for that calendar year, in the form
determined by the IRS.”
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Force3? warned that “not reporting capital gains from the sale or other disposition of the
cryptocurrency, not reporting business income received in cryptocurrency, not reporting wages
paid in cryptocurrency, or using cryptocurrency to facilitate false invoice schemes designed to
fraudulently reduce business income are examples of evasion of assessments” (Cyber Digital
Task Force 2020).

The tax gap is not solely attributable to tax evasion, as tax evasion requires deliberate
non-compliance. Non-compliance due to unintentional errors made by taxpayers is also included
in the tax gap but is not considered tax evasion (Muresianu 2021). There are three sources of the
tax gap: non-filing, underreporting, and underpayment. Non-filing includes tax not paid on time
because taxpayers did not file returns. Underreporting includes nonpayment due to
understatement of income on timely-filed returns, and underpayment is paying below the legally
owed tax on correctly reported income. Adding up all three of these sources creates the “gross
tax gap.” The “net tax gap” is calculated by adding back to the gross tax cap, tax revenue
generated by enforcement activities and other types of late payments (Johnson and Rose 2019).
The U.S. income tax system is based on voluntary compliance, under which it is the taxpayers’
responsibility to report all their income. If taxpayers fail to pay the amounts they owe, the IRS
can assess a penalty and collect the back owed taxes.

With virtual currency, the onus remains on the taxpayers to keep all records of their
transactions and to report the taxable ones to the IRS. Unlike conventional investments, third
parties are not obligated to report taxes. Taxpayers are asked to voluntarily attest at the top of the
1040 form whether they received, sold, exchanged, sent, or otherwise obtained any financial
interest in any virtual currency during the tax year. Due to this voluntary compliance system, a
substantial amount of virtual currency gain goes either unreported or underreported. The IRS
estimates that virtual currency investors are paying the IRS less than half of the taxes they owe
on their trades, hence creating a large tax gap. According to Abate, a veteran analyst of money
markets and Treasury Department funding, the current tax gap extrapolated from a 2017 IRS
calculation would be around $50 billion per year, which accounts for about 10% of all unpaid

taxes (Davison and Laura. 2022). In addition to Abate’s finding, IRS Commissioner Charles

32 The U.S Department of Justice’s (DOJ) Cyber-Digital Task Force released new cryptocurrency guideline. See
“Cryptocurrency: An Enforcement Framework” https://www.justice.gov/cryptoreport

38



Rettig believes a significant portion of the purported $1 trillion®? tax gap is associated with
unreported or underreported virtual currency income and transactions (Senate Finance
Committee Hearing 2021). Despite IRS’ estimates, the exact frequency of using cryptocurrency
to avoid taxes is currently uncertain, (Perkins 2020) and the IRS indicated that it did not believe
the tax gap in virtual currency income was intentional. (Borek 2019) Even in cases where the
failure might have been intentional, the IRS believes that money laundering was not the primary
motivation. Rather, investors might have been seeking to profit from virtual currency and were
not paying taxes on the gains, rather than primarily attempting to hide assets from tax authorities.
Leading U.S. cryptocurrency exchanges now often submit personal data and transaction data on
certain customers to the IRS. Nevertheless, the IRS experienced difficulties cracking down on
individuals who seek to evade taxes through virtual currency. However, starting in the tax year
2023, all potentially taxable virtual currency transactions will be reported to the IRS directly by
third parties.

Reducing the tax gap is an excellent way to generate tax revenues, but it is not without
its costs. There are various estimates of how much the tax gap can feasibly be reduced, and many
of the methods for reducing the tax gap contain their own costs, such as higher compliance
burdens for taxpayers. Hence, policymakers should consider the compliance costs for law-
abiding taxpayers and administrative costs for the IRS when evaluating measures to reduce the
tax gap. One option is to invest and improve the IRS’s technological infrastructure, which could
reduce the tax gap while not creating new burdens for taxpayers.

Currently, the Biden administration focuses on narrowing the tax gap by increasing IRS
enforcement activities. For instance, in early March 2021, the IRS announced Operation Hidden
Treasure to track cryptocurrency transactions and identify taxpayers who have omitted their
income from returns. Also, the IRS has announced increased efforts to investigate, and refer for
prosecution, individuals engaging in criminal tax fraud using virtual currency. Moreover, to
prevent money laundering, the IRS has required businesses to report any receipt of more

than $10,000 of cryptocurrency in a single transaction, similar to the requirements for cash

33 At the Senate Finance Committee Hearing on 2021 Tax Filing Season, Rettig commented that the actual tax gap
could be $1 trillion. However, a National Taxpayers Union Foundation (NTUF) analysis challenged these large
estimates. It is estimated at most $50 billion in taxes owed but not paid on virtual currency gains (Wilford, Andrew
2021)
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receipts. In such a manner, the IRS is targeting taxpayers who falsely report their virtual

currency income or intentionally fail to report.

2. Section 80603 of the Infrastructure Investment and Jobs Act

Virtual Currency as both Security and Cash

Section 80603, Information Reporting®* for Brokers and Digital Assets, was initially written
into Biden’s Infrastructure Investment and Jobs Act as a “pay-for” provision® to obtain the
support of Republicans in the Senate and to narrow the virtual currency tax gap. It is estimated
that this provision will raise $28 billion of the $1.2 trillion budget by collecting underreported
and unreported taxes on virtual currency transfers and transactions.

The Infrastructure Investment and Jobs Act, commonly referred to as the
infrastructure bill, was one of President Biden’s key policies. The Senate passed the bill in
August 2021 with bipartisan support. On November 5, 2021, the House passed the
bipartisan Infrastructure Investment and Jobs Act, H.R. 3684 by a vote of 228-206, with the
support of 13 Republicans. This bill, which was signed into law on November 14, 2021,
includes support for America’s roads, bridges, passenger and freight rail, transportation
safety, broadband, ports and waterways, airports, transit, drinking water and wastewater, and
energy.

While this bill mainly aims to repair, rebuild, and improve American infrastructure, it
also covers virtual currency taxation on Section 80603, which increases brokers reporting
requirements of virtual currency transactions. The provision requires all brokers responsible for
transfers of digital assets, such as a sale on behalf of someone else, to issue a Form 1099-B to
their customers. It is the same type of reporting required for traditional assets like stocks and
bonds. The provision updates the definition of “broker” to consider virtual currency as securities

and to clarify that broker-to-broker reporting applies to all transfers of covered securities,

34 Information reporting is not the same as a tax return. Tax returns are reports of how much income is earned, how
much tax is due, and how much has been paid. All U.S. Persons who earn income over a certain amount must file
tax returns. In contrary, employers have information reporting requirements, such as the requirement to file forms
W-2 that report their employees’ wages and taxes withheld. Banks have information reporting requirements and
should report how much interest is earned and paid to account holders. Section 80603 requires crypto exchanges to
have increased information reporting requirements.

3 «pay-for”- provisions in a bill that generates revenue for the government to offset new spending in other parts of
the bill.
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including virtual currencies. The virtual currency will also be treated as cash, according to this
provision, requiring businesses to report cash payments over $10,000. This new reporting
requirement thus treats virtual currency as both securities and cash. The purpose of the provision,
which applies to required tax returns and statements after December 31, 2023, is to allow the IRS
to access additional information in connection to virtual currency transactions to assess taxation

requirements. Below are the three main items added to this provision:

Definition of Broker Under Internal Revenue Code Section 6045

Section 80603 modifies the definition of “broker” as outlined in Section 6045(c)(1) of the IRC
of 1986 to include “any person who (for consideration) is responsible for regularly providing
any service effectuating transfers of digital assets on behalf of another person” (Section
80603, H.R.3684). The term “digital asset” is defined by Code Section 6045(g)(3)(D) to mean
“except as otherwise provided by the Secretary of the Treasury, any digital representation of
value which is recorded on a cryptographically secured distributed ledger or any similar
technology as specified by the Secretary.” This new definition of broker will likely include
cryptocurrency exchanges, peer-to-peer digital asset exchanges, financial institutions with
platforms supporting cryptocurrency transactions, and miners and developers (Bernhard et al.
2022).

Broker Reporting Requirements of Digital Asset Transactions

From December 31, 2023, brokers (following the new definition of the section above) of
virtual currency will be asked to provide the name and address of their customers, along with
information regarding gross proceeds and others, as demanded. The information reported by
brokers will include the adjusted basis of the digital asset, and both long-term and short-term
gain or loss of the digital asset. Brokers could pay a penalty of $280 per failure to report, and
up to a maximum penalty of $3 million if they fail to comply with the new reporting

requirements.
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Digital Assets Treated as Cash. Over $10,000 Transaction Reporting Requirement

As a provision of anti-money laundry regulation for virtual currencies, Section 80603 amends
Code Section 60501(d) to treat digital assets as cash. Under the new provision, which becomes
effective as of December 31, 2023, any person or business that receives payment of more than
$10,000 in digital assets must file Form 8300, whereby the identity of the sender, his/her
name, address, and taxpayer identification number are reported. Failure to comply can result
in “penalties of up to $3 million per year, or higher if the failure is due to intentional disregard
of the requirement” (26 U.S.C. 88 6721, 6722, 7203) (Bernhard et al. 2022).
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Chapter 1V: Analysis of the Policy-Making Process of Section 80603

Using the Multiple Streams Framework

1. Increasing Reporting Requirements for Virtual Currency “Brokers”
(Agenda-Setting)
The primary issue during the agenda-setting is whether to increase reporting requirements for
virtual currency “brokers”. The problem stream emphasizes the significant increase in the virtual
currency tax gap and the IRS’s challenge with tax compliance, which highlight the need for a
new tax policy for virtual currency. The political stream demonstrates that the advent of a new
government opened the agenda window, which enabled the policy entrepreneur to pursue
activities to push his policy idea to the agenda. A few policy proposals suggested by government
organizations that are supported by the policy entrepreneur are introduced in the policy stream.
On top of these three streams, the policy entrepreneur is introduced to examine his role and
influence on the agenda-setting that eventually led to the agenda change. The goal of the policy
entrepreneur during agenda-setting is to search for vast support for his policy idea. Through the
analysis of the policy entrepreneurs’ activities regarding virtual currency tax policy, it is found
that he led the agenda change through two main factors: persistent appearance and voice for
increasing reporting requirements on virtual currency tax, and close access to a core policymaker

who is receptive to his idea.

1.1. Increase in Virtual Currency Tax Gap (The Problem Stream)

Increase in Tax Gap in the United States

According to the IRS’ estimates of the federal tax gap, the total gap in the U.S. is projected to
increase over time. It is important to note that the tax gap estimation is not up to date because it
takes time to collect compliance data, especially data on underreporting that is revealed only
after completed audits. Previous estimates covering 2011 to 2013 showed an average gross tax
gap of $441 billion annually.®® This tax gap is estimated to be lower at $381 billion after late

payments and enforcement efforts are calculated. The IRS projects more growth in the tax gap in

3 See the IRS report “Tax Gap Estimates for Tax Years 2014-2016" https://www.irs.gov/newsroom/the-tax-gap

|
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the next few years, as the most recent estimate covering 2019 indicates the gross tax gap to be
$584 billion. The tax gap is extrapolated to a total of $7 trillion for the next decade; around 3%
of GDP annually. The IRS found that the voluntary compliance rate is estimated at around 84%,
and the net compliance rate around 86% in 2019 (See table 2).

As explained earlier, the tax gap is created by three types of taxpayers. Taxpayers who
fail to file returns on time, called the “non-filing” tax gap, account for 9% of the gross tax gap.
Taxpayers who underpay taxes despite reporting obligations on time, called the “underpayment”
tax gap, covers around 11%. Table 2 shows that the greatest contributor to the tax gap is the
underreporting gap, or taxpayers who underreport their income or overclaim credits and

deductions on tax returns, which accounts for around 80% of the gap.

Table 2. Tax Gap Estimates over Time

Tax Gap Estimates and Projection

. . . TY 2019 Projection
Tax Gap Component TY 2011-2013 Published TY 2019 Projection'! Mjl::t:ldl’l *
Estimated Total True Tax $2,683 $3,589 $3,635
Gross Tax Gap $441 $584 $630
Nonfiling Tax Gap $39 $52 $52
Underreporting Tax Gap $352 $466 $512
Underpayment Tax Gap $50 $66 $66
Voluntary Compliance Rate 83.6% 83.7% 82.7%
Enforced and Other Late Payments $60 $76 $76
Net Tax Gap $381 $508 $554
Net Compliance Rate 85.8% 85.8% 84.8%

Source: IRS tax gap report. [1] Estimates based on using the tax gap projection technique to the tax year 2011-2019 IRTF and
BRTF data. [2] Estimates based on adjusting compliance rates for Guyton et al. (2021) suggest that the published tax gap was
understated by an annual average of $33 billion (in 2012 dollars) in underreported income from offshore wealth and passthrough

entities in TY 2006-2013, then applying constant compliance rates by a major component of income.

Guyton (2021) found that underreporting tends to rise as the total income of the taxpayer
increases. Tax evasion becomes more commonplace for higher-income taxpayers because they
have knowledgeable accountants and tax preparers who can help shield their true tax liability.
Also, the consequences of tax evasion are perceived by taxpayers as insignificant, as the IRS
lacks the staffing to conduct audits on instances of non-compliance. Hence, voluntary

compliance rates are becoming lower.
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Besides the income levels, the current information reporting regime significantly
influences the distribution of the underreporting tax gap. For example, the IRS can crosscheck
tax filings for some income categories because it receives information reports from third parties,
such as employers. It enables the IRS to verify that taxpayers are accurately reporting their
income and deductions. When taxpayers know their tax information is being reported by their
employers or third parties to the IRS, they are more likely to voluntarily comply. Hence, the
compliance rate is very high for ordinary wage and salary income, where employers share a
Form W-2 with both employees and the IRS, with only an approximately 1% misreporting rate.
Figure 4.1 shows that the compliance rate significantly drops as third-party information reporting
decreases. The net misreporting percentage increases to 55% for opaque income sources like
proprietorship and rental income.

The IRS and GAO identify the increasing tax gap as a burden for the American economy
and acknowledge that government action is needed to resolve the issue. They believe increasing
information reporting requirements is one of the most effective ways to improve tax compliance
for two reasons: 1. Increasing the IRS's capacity to crack down on opaque income sources such
as virtual currency transactions would improve its enforcement activities. 2. It would encourage
taxpayers to voluntarily report all their income by letting them perceive that the IRS has the
information necessary from third parties to pursue taxpayers should they underreport or

misreport their incomes.
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Figure 4.1 Misreporting by Income Category
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Increase in Virtual Currency Tax Gap

The IRS officially announced that its estimates of the tax gap of virtual currencies is not fully
representative due to the IRS’ technical limits (IRS 2022)%". Because the tax system and
available data are complicated, no technical approach can estimate each component of the tax
gap separately. The current approach has a high chance of yielding measurement, non-sampling,
and sampling error. The IRS has indicated that its estimates do not fully represent components of
the tax system such as offshore activities, virtual currency, income from flow-through entities,
corporate income tax, and illegal activities due to lack of data. For non-compliance associated
with virtual currency, the IRS needs time to develop the expertise to uncover associated non-
compliance and for examinations that measure the extent of non-compliance. Hence, while IRS
Commissioner Charles Rettig claimed that a significant portion of the total tax gap is due to

virtual currency transactions, the exact data to specifically measure the virtual currency tax gap

is unavailable.

37 See “Estimating the tax gap; offshore, digital assets, other categories not fully represented”.

https://www.irs.gov/newsroom/irs-updates-tax-gap-estimates-new-data-points-the-way-toward-enhancing-taxpayer-

service-compliance-efforts
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IRS Challenges with Tax Compliance
A. IRS’ Outdated Technology
The outdated technology utilized by the IRS is holding back the agency’s ability to tax virtual

currency incomes. The IRS’s main tax processing system, the Individual Master File (IMF), is
used to process over 150 million individual tax returns and raise $1.2 trillion in annual tax
revenue. IMF is among the oldest and highest-risk IT systems in the federal system, as it is
written in programming languages that were used over 50 years ago and were first designed in
1962.% This outdated program greatly hinders the IRS’s ability to administer and collect taxes,
which in turn hinders compliance. The IRS is currently processing tax returns with a
programming language that is no longer used in other systems and can only be handled by a
small number of employees who are slated to retire in the near future. While the technology is
developing fast and the need for instantaneous data access, real-time interactions, and other
customer-centric services is increasing, the IRS system cannot keep up with these requirements.

Aside from the compliance issues, the IRS's outdated system hinders customer service
quality. According to the National Taxpayer Advocate, the IRS faced difficulty providing
adequate and reliable customer service. For example, the IRS had the resources to answer only
29% of the 100 million phone calls received in 2019. Since the COVID-19 pandemic, IRS
operations have been largely shifted to remote work settings, further complicating customer
service efforts.°

B. Budget Shortfalls Leading to a Decline in the IRS’ Enforcement Activity

The increase in the tax gap in the U.S. is the byproduct of many factors, including long-term IRS
resource constraints. Since the early 2000s, the IRS budget as a percent of GDP has been
declining over time (See Figure 4.2). According to IRS data, since the fiscal year 2010, IRS
funding has fallen by 20%, audit rates have fallen below 1%, audit staff has been reduced by
25%, and revenues from audits have decreased from $23 billion to $14 billion. But this funding
shortfall is not receiving much attention because the need for enforcement resources to prevent
more sophisticated evasion is rising rapidly and appears to be an imminent issue. The IRS is best

suited to provide the services it ought to when it has the appropriate amount of resources

% GAO, 2019. “IRS Needs to Take Additional Actions to Address Significant Risks to Tax Processing,” GAO-18-298.
3 See National Taxpayer Advocate, 2019. “Annual Report to Congress 2019”; National Taxpayer Advocate, 2020. “Annual
Report to Congress 2020.”
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required. Currently, the IRS funding shortfalls have resulted in an inability for the IRS to operate
a fair and effective tax system.
Figure 4.2 IRS Budget as Percent of GDP
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Ironically, IRS resources have been decreasing since it started to modernize its outdated
systems and to detect increasingly sophisticated tax evasion. More specifically, the IRS’s overall
budget declined by 18.5%, and the enforcement budget decreased by 15% between the fiscal
year 2010 and 2021, leading to a 20% decline in the IRS workforce (IRS Statistics of Income
2019). The drop in the workforce was heavily directed to revenue officers who collect taxes
(50% decrease) and revenue agents who audit complex returns (35% decrease). According to
research, the IRS now has the fewest number of auditors since World War Il (Sarin et al. 2019).
Due to budget shortfalls, the IRS has been unable to replace retiring experienced employees with

new revenue officers and agents, which contributes to more non-compliance and a larger tax gap.

Problem Brokers
Problem brokers are actors who “frame conditions as public problems and work to make
policymakers accept these frames” (Knaggard 2015), meaning they define conditions as
problems. Problem brokers can also be policy entrepreneurs, but not necessarily. Their key
difference is that a problem broker only argues that something must be done about a specific
condition, whereas a policy entrepreneur suggests specific solutions to the problem.

In the problem stream, several problem brokers voice their concerns regarding the

increasing tax gap and IRS challenges with tax compliance. However, it is important to note that
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these problem brokers do not propose specific proposals or solutions to the issue. For instance,
Natasha Sarin, the Deputy Assistant Secretary for Economic Policy in the Treasury Department,
highlighted the severity of the tax gap and analyzed the factors contributing to non-compliance in
her report “The Case for a Robust Attack on the Tax Gap.” Jon Feldhammer, a former IRS senior
litigator and a partner at law firm Baker Botts, commented in a news interview, “no one has put
out clear rules on virtual currency taxation, so there’s a lot of non-reporting going on. Any time
you create a path of non-reporting, you create a way to benefit from tax fraud in an untraceable
or a much-harder-to-trace way” (lacurci 2021). Former IRS Commissioners Rossotti and
Goldberg argued that more investment in IRS enforcement and technology and better third-party
reporting could raise revenue by $1.4 trillion over ten years. These problem brokers pointed out

problems but did not propose relevant solutions.

1.2. Advent of the Biden Administration (The Political Stream)

The political stream in the agenda-setting stage is not as relevant as it is in the decision-making
stage because it is not yet necessary to build the political majority needed for the adoption of the
policy. Nonetheless, the minimum that is needed to make the political stream ready for decision-
making is for a key policymaker, such as an influential member of the legislature, to actively
support the policy in question and be willing to gather a majority that supports the policy
(Zohlnhdfer 2016). This section discusses the advent of a new government, a major political
factor that influenced the agenda-setting, and a brief introduction to the key policymaker (a more
detailed role and influence of this policymaker is later explained in the “political entrepreneur”

section of the decision-making process).

The Biden Administration

Joe Biden was sworn into office on January 20, 2021, as the 46™ President of the United States.
As a Democrat and the oldest President in American history, Biden entered office amid the
COVID-19 pandemic, an economic crisis, and increased political polarization (Farley 2021). As

the U.S. grappled with converging crises, President Biden aimed to take action to control the
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COVID-19 pandemic, tackle climate change, provide economic relief, advance racial equity and
civil rights, and reform the immigration system.*°

Besides these priorities, President Biden also identified the tax gap as his priority issue
for 2021 with the Treasury Department. His administration believed the government could regain
much of the lost revenue due to tax evasion through increased IRS enforcement, information
reporting, and enhanced compliance rules. The “Biden Budget” for the fiscal year 2022 stated a
10.4% increase in IRS funding over its current budget. It also included specific compliance-
related proposals such as additional reporting on financial accounts, increased broker information
reporting on virtual currency, and increased electronic return filing. Aligned with the President’s
agenda, Congress has also targeted the tax gap to pay for the Biden agenda on infrastructure and

other economic issues, which has brought more attention to virtual currency.

Key Policymaker Advocating Increased Information Reporting on Virtual Currency

Senator Rob Portman (R-OH), one of the members of the bipartisan negotiation team that drafted
the 11JA, is the key policymaker that is later identified as the “political entrepreneur”, who
advocates for increased information reporting requirements on virtual currency. Senator Portman
first publicly discussed issues relating to the reporting of virtual currency transactions at the
Senate Finance Committee Hearing on April 13, 2021, with the IRS Commissioner Charles
Rettig, and promised a forthcoming bipartisan bill specifically aimed at tax-reporting of virtual
currency related transactions (Senate Finance Committee Hearing 2021). Senator Portman was a
policymaker concerned about closing the tax gap even before considering increased information
reporting on virtual currency. He first proposed enhancing the IRS enforcement to crack down
on tax evasion by individuals and businesses, but his proposal went down as the Republicans
opposed expanding the IRS’ authority. Later, he officially introduced the virtual currency tax
policy in place of his first proposal. He also worked to obtain support from other policymakers

and led both Democrats and Republicans to support his provision.

40 See the White House page “The Biden-Harris Administration Immediate Priorities”.
https://www.whitehouse.gov/priorities/
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1.3. Policy Alternatives Proposed by Government Agencies (The Policy Stream)
Government agencies have identified the lack of third-party information reporting on virtual
currency transactions as the key reason the IRS face barriers in reducing the tax gap. These
agencies generally have recommended additional information reporting and data gathering on
virtual currency tax compliance and its transactions as a means for tax authorities to manage the

fast-developing industry more efficiently.

1.3.1 United States Government Accountability Office (GAO)

GAO is a legislative branch government agency that offers auditing, investigative, and evaluative
services for the U.S. Congress and is the supreme audit institution of the federal government of
the U.S.** GAO suggested in its Report to the Ranking Member, Committee on Ways and Means,
House of Representative that the additional information reporting and clarified guidance could
reduce tax non-compliance. The first issue that GAO identified regarding virtual currency
taxation is limited data on tax compliance. Current IRS tax and information returns do not
specifically capture information on virtual currency income, as they do not require taxpayers to
explicitly report all virtual currency-related transactions. The IRS therefore collected data from
other sources to inform compliance decisions and began gathering third-party information
reports to reduce non-compliance. For instance, in December 2016, the IRS served a John Doe
summons to Coinbase, a U.S. cryptocurrency exchange. Through the summons, the IRS
requested identification and transactional data for all Coinbase users with a United States
address, telephone number, email domain, or bank account transacting with Coinbase.

Despite the IRS’ attempts at collecting third-party information reports, GAO still
believed that third-party information reporting on virtual currency was very limited, which made
it difficult for the IRS to address compliance risks. Unlike conventional investments wherein
financial institutions and third parties involved in transactions report using forms known as
information returns, the IRS does not require such returns on some potentially taxable virtual
currency transactions. Therefore, some virtual currency exchanges send information returns to
the IRS and their customers on their virtual currency transactions, but many other exchanges do

not.

41 See "Office of the Comptroller General”. United States Government Accountability Office. United States
Government Accountability Office.
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GAO found that, in general, the extent to which taxpayers accurately reported their
income was highly correlated with the amount of income that third parties reported to the IRS.
According to IRS data from 2011-2013, taxpayers misreported a significant portion of their
income for types of income subject to little or no third-party information reporting (See Figure
5.1). Taxpayers reported a much higher percentage of their total income for types of income
subject to at least some information reporting. Based on the data, GAO argued that information

returns that include details about individual transactions could help prevent non-compliance.

Figure 5.1: Effect of Third-Party Information Reporting on Individual Income Tax
Compliance, Tax Years 2011-2013
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GAO proposed a total of three policy recommendations, two to the IRS and one to the

FinCEN. First, GAO asked the Commissioner of the IRS to increase third-party reporting on all
potentially taxable transactions on virtual currency and to clarify the IRS’s interpretation of
existing third-party reporting requirements under the IRC and Treasury Regulations. GAO also
recommended the IRS clarify the application of reporting requirements under the Foreign
Account Tax Compliance Act (FATCA) to virtual currency. GAO also recommended that
FinCEN, in coordination with the IRS, make a statement about applying foreign account

reporting requirements under the Bank Secrecy Act to virtual currency. GAO sent the draft of
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this recommendation to the IRS, FINCEN, Treasury, SEC, and CFTC for review and comment.
The IRS agreed with GAO’s proposal to take steps to increase third-party reporting on taxable
transactions involving virtual currency. The IRS also stated that it was working with Treasury to
develop guidance on third-party reporting under IRC 6045 for specific taxable virtual currency
transactions. FINCEN also agreed to follow GAO’s recommendation to make a public statement
about whether virtual currency must be reported on the Foreign Bank and Financial Accounts
(FBAR). As of January 2020, FinCEN’s regulations did not require virtual currency held in an
offshore account to be reported on the FBAR. The IRS and FinCEN stated they would work

together to develop the best guidance for taxpayers regarding the FBAR requirement.

1.3.2 Treasury Inspector General for Tax Administration (TIGTA)

TIGTA is an office in the U.S. Federal government, established in January 1999 following the
IRS Restructuring and Reform Act of 1998. TIGTA provides independent oversight of
Department of the Treasury matters involving IRS activities, the IRS Oversight Board, and the
IRS Office of Chief Counsel. TIGTA conducts audits, investigations, and inspections to promote
the fair administration of the Federal tax system.%?

TIGTA is one of the government agencies that have identified a lack of third-party
information reporting on virtual currency. In 2016, the TIGTA stated that the IRS had not
developed a method to track virtual currency transactions that were possibly taxable, which
would help estimate the significance and risk of non-compliance. TIGTA strongly suggested that
the expansion of information reporting that requires all cryptocurrency exchanges to report all
virtual currency transactions to the IRS would increase tax compliance by closing the
information gap. More specifically, TIGTA proposed that the IRS revise third-party information
returns to identify the amounts of taxable transactions on virtual currency. The IRS agreed to
follow TIGTA’s recommendation, but its funding needs mentioned in the ‘problem stream’
section was a higher priority than modifying information reporting forms. Hence, as of February
5, 2020, the IRS had not implemented any relevant changes to these information returns to

include information about virtual currency use. However, the IRS also stated that it was working

42 See "What is TIGTA". Treasury Inspector General for Tax Administration. U.S. Department of the Treasury.
December 11, 2014.

53



with the Department of the Treasury to develop guidance on third-party reporting Internal

Revenue Code 6045 for certain taxable transactions involving virtual currency.

1.3.3 Coinbase

Coinbase is a publicly traded company operating the largest cryptocurrency exchange platform in
the U.S. by trading volume.*3 In October 2021, Coinbase introduced a policy proposal detailing
suggested reforms to the existing virtual currency regulations. In preparing this proposal,
Coinbase went through a rigorous consultation process for many months, gathering information
from regulatory experts, opinion leaders, crypto builders, and government officials. Coinbase
proposed three following policy changes in its proposal to promote strong investor protection
and efficient markets.

1. Requlating virtual currency under a separate framework

Coinbase argued that the current financial regulatory framework does not fit into the evolution of
virtual currency. The current system still assumes the existence of traditional financial
intermediaries such as exchanges, transfer agents, clearinghouses, custodians, and traditional
brokers that are mostly absent under the decentralized blockchain ecosystem. Hence, Coinbase
proposed that the government create a separate framework for regulation specifically designed
for the unique features of virtual currency, which is far less dependent on traditional financial
intermediaries.

2. Designating one requlator for virtual currency markets

Coinbase proposed that the government assign responsibility over the virtual currency markets to
a single federal regulator. The proposal explained that the authority of the single federal
regulator would include establishing a new registration process for virtual currency markets and
providing comprehensive disclosures to inform investors of virtual currency. Coinbase also
suggested that a self-regulatory organization (SRO) should be established to strengthen the
oversight regime for virtual currency transactions and to formulate new rules regarding virtual
currency “trading, transfer, custody, clearing, settlement, money payment, staking, borrowing

and lending, and related incidental services.”** Coinbase believed that developing a single

43 See "Coinbase Expands Institutional Services with Tagomi Purchase”. Bloomberg News. May 27, 2020.
4 See “Digital Asset Policy Proposal” by Coinbase.
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federal regulator and SRO would provide appropriate regulation and oversight to the virtual
currency market.

3. Protecting and empowering users of virtual currency

Coinbase indicated that it valued protecting and empowering the users of virtual currency.
Hence, it proposed a framework that would protect users against fraud and market manipulation
by enhancing transparency with appropriate disclosure requirements. The proposal emphasized
that the government needed to recognize and consider virtual currency's unique characteristics

and risks in designing a new framework.

1.4. Agenda Window: Opening from the Political Stream

The agenda window for a new virtual currency tax policy opened in the political stream with the
election of a new President and the subsequent process of his key policy adoption. In the political
stream, it was particularly important that the incoming President and his administration are
receptive to certain policy agenda.

As observed in the discussion of the three streams, the rationale and need to increase
information reporting requirements for virtual currency transactions was already realized and
investigated by the tax authorities and other government agencies. The policy proposals provided
in the policy stream were mostly adopted by the IRS and the Treasury Department, which have
the administrative authority to require reporting for virtual currency brokers through their
regulations (Gleckman 2021). For example, the Department of Treasury was working on new
guidance to clarify the requirements written in the Internal Code Section 6045A, Information
required in connection with transfers of covered securities to brokers, to require virtual currency
brokers to file Form 1099s to their customers and the IRS. Because Congress has delegated rule-
making authority to the Treasury, the IRS and the Treasury have mainly enforced virtual
currency tax rules through guidance and regulations.

However, the case was different for Section 80603. This time, Congress needed to adopt
and pass it into statutory law as part of the President’s key policy package, so it could partially
pay for the trillion-dollar budget. Also, the IRS had been receiving questions and criticism
regarding its authority as a government agency to impose new rules regarding virtual currency
taxation. When the legislative branch becomes involved in passing the legislation, the IRS would

not be accused of going beyond what the law allowed. So, the provision was also viewed as a
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way to head off future legal challenges to IRS regulations (Faler 2021). As Senator Portman’s
initial provision to increase IRS enforcement faced pushback from the Republicans, the
bipartisan negotiating team moved to strengthen virtual currency reporting requirements. They
needed to find a mutually agreeable way for both Republicans and Democrats to pay for the
infrastructure package (Ward 2021). The White House and the bipartisan negotiating team,
including Senator Portman, agreed to pass the infrastructure bill as long as they could claim it
was funded without actually raising taxes. Also, the JCT backed the funding needs by identifying
the virtual currency industry as a possible source of revenue. The Committee estimated that the
new reporting requirements would raise $28 billion over a decade. Hence, the opportunity was

opened to increase reporting requirements for virtual currency.

1.5. Policy Entrepreneur: IRS Commissioner, Charles Rettig

The policy entrepreneur for Section 80603 in the agenda-setting stage is Charles Rettig, the
commissioner of the IRS. Since the U.S. Senate Finance Committee confirmed him to be the
Commissioner in September 2018, he has raised concerns over the tax gap caused by virtual
currencies, calling for increased reporting standards to be adopted by the government. Rettig has
repeatedly said that tax evasion from the virtual currency is a key contributor to the growing tax
gap in the U.S. and appealed that the IRS desperately needed Congress’ assistance to fight
against tax evasion. For example, Rettig has repeatedly asked policymakers for more authority to
improve tax compliance in the virtual currency industry, where many taxpayers are unaware of
their obligations or are intentionally evading payment of taxes (Mejdrich 2021). The IRS and
Treasury already had the administrative power to regulate information reporting on virtual
currencies as they had for other traditional financial tools. Nevertheless, Rettig explicitly asked
Congress for a clear statutory authority to collect information on virtual currency transfers and
transactions.

Charles Rettig made an effective policy entrepreneur to push the increased information
reporting requirement to the agenda. He had the most access to core policymakers, such as
Senator Portman, who had the political and legislative power to advocate for the proposal and to
persuade majority in the decision-making process. According to Sabatier (2018), policy
entrepreneurs are more likely to couple the streams successfully during an open policy window if

they have more access to core policymakers and when they are more persistent. Also, policy
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entrepreneurs can be from inside or outside the formal governmental system. However, those
who work from the outside, like Charles Rettig, can only be successful if they receive support
from political entrepreneurs from the inside (Roberts and King 1991). As Charles Rettig
regularly attended Senate Finance Committee Hearings, he conveyed and asked for his proposals
to be adopted by the policymakers. Rettig not only had frequent and close access to the
policymakers but was also persistent in his actions on virtual currency tax policy. Table 2 lists
Rettig’s actions since 2019, from highlighting the increasing tax gap to requesting Congress for
an increased information reporting requirement.

Figure 5.2 Summary of Agenda-Setting Process of Section 80603
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Table 2. Charles Rettig’s actions on virtual currency taxation

Conference

Date Event Actions
May 16, 2019 Response to a letter from 21 Rettig wrote, “I share your belief that taxpayers
members of Congress deserve clarity on basic issues related to the taxation
of virtual currency transactions and have made it a
priority of the IRS to issue guidance.”
May 30, 2019 Federal Bar Association Announced that a new IRS guidance on virtual

currency tax is coming out in 30 days.

October 28, 2019

Interview

Reiterated the agency’s intent to crack down on
cryptocurrency tax evasion, stating taxpayers should
not be confused on tax reporting after the IRS released
guidance.

April 13, 2021

Senate Finance Committee
Hearing

Said the U.S. fails to collect up to $1 trillion in taxes
owed each year, partially due to virtual currency tax
evasion. He further noted that the tax gap on virtual
currency is increasing with the use of nonfungible
tokens and other new crypto-related products. He
argued that enhanced reporting requirements for
virtual currency could significantly help reduce the tax

gap.

June 8, 2021

Senate Finance Committee
Hearing

Requested Congress to grant the IRS statutory
authority to require information reporting in the
virtual currency market and asked for additional tools
and resources. He also mentioned that there are more
than 8,600 virtual currency exchange platforms, and
thus the authority to collect information from third-
party is critical.

Unknown

Interview

Claimed that the John Doe summons' approval
strengthens the IRS’ attempts to close the virtual
currency tax gap (Ortiz 2022).

April 8, 2022

Senate Finance Committee
hearing

Rettig announced that the IRS expects to hire 10,000
new employees in 2022 to address unprocessed
returns and other taxpayer correspondence.
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2. Deciding Who Exactly Constitute “Brokers” (Decision-Making)

The modified MSF differentiates the causal mechanisms leading to agenda change (product of
agenda-setting) from those leading to policy change (product of decision-making). Contrary to
agenda-setting, only the activities of the political entrepreneur should be considered as causal
mechanisms for decision-making, because the decision window opens with the worked-out
proposal that gained agenda status during agenda-setting. In the decision-making process, the
political stream is of prime importance, while the problem and policy streams are of minor
importance. The political stream is most important because the policy proposal needs the consent
of all veto actors for it to be adopted into law. In contrast to the policy entrepreneur during the
agenda-setting, the political entrepreneur mainly seeks to obtain a majority for the policy

proposal, in this case using the “concession” strategy.

2.1. Problematic Definition of “Broker” in Section 80603 (The Problem Stream)
The issue of the increasing tax gap in the U.S. and IRS challenges with tax compliance
previously discussed in the context of the problem stream of agenda-setting also apply to the
decision-making process, so these issues will not be further discussed in this section. In decision-
making, the problem stream is of limited importance because a particular problem was already
attached to a particular policy in the agenda coupling. However, concerns and controversies over
the technical detail in the original draft of Section 80603 newly emerged in the decision-making
process, which caused numerous stakeholders to engage in debate and objections. The issue was
not about taxes, as Congress was not creating new taxes on virtual currency. Rather, it was about
the new reporting requirements that was supposed to be applied when taxpayers sell and
exchange virtual currencies.

Section 80603 amended the IRC 60454 to expand the definition of a broker to include
“any person who (for consideration) is responsible for regularly providing any service
effectuating transfers of digital assets on behalf of another person” (Section 80603, H.R. 3684).
This provision unveiled by the Senate on August 1, 2021, was the latest updated version

submitted by Senators Rob Portman, Mark Warner, and Krysten Sinema. This latest amendment

45 Under the Code 6045, for purposes of 1099-B reporting, a “broker” is defined to include a “dealer, a barter
exchange, and any other person who (for a consideration) regularly acts as a middleman with respect to property or
services.” (National Law Review, Volume XI, Number 218)
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specified that only people who “effectuate” digital asset transfers would be treated as a broker, in
contrast to the earlier version originally drafted by Senator Portman that included “any parties
that might interact with virtual currency.” While it appeared that the latest amendment has
clarified the definition of a “broker,” it still did not explicitly exclude miners or other parties that
do not provide customer transactions. Instead, it only exempted proof-of-work miners and proof-
of-stake validators from the reporting obligation.

The industry participants immediately questioned and opposed the definition of “broker”
included in the provision. They argued that it could include non-custodial companies, such as
decentralized exchanges, cryptocurrency validators, miners, node operators/validators, software
developers, and hardware manufacturers, who cannot file broker-specific tax reporting forms
because they do not send transactions to customers directly. Miners may “effectuate transfers,”
but it is not based on a contract between the users and the miners. Miners only validate the
blockchain, and the blockchain itself is publicly available (De 2021).

2.2. Senator Portman’s Policy Proposal (The Policy Stream)

The policy stream in the agenda-setting process included policy alternatives proposed by the
policy community regarding the issue of the tax gap and IRS challenges with tax compliance. On
the other hand, the policy stream in the decision-making process includes provisions introduced

by the policymakers that moved to the agenda for decision-making.

Figure 6.1 Policy Stream in Decision-Making

P
'IRS enforcement' by Senator Portman
(Removed from the agenda due to Republicans' opposition)
.

4 \
‘Increase in Tax Reporting Requirements' on Virtual Currency by Senator Portman
(Proceeded to decision-making as a pay-for provision to 11JA)

. J

Senator Portman’s Increasing IRS enforcement

Prior to introducing Section 80603, Senator Portman introduced a provision related to bolstering
IRS enforcement, which planned to fund $40 billion into increasing tax enforcement for the IRS
to crack down on tax evasion and boost tax collection for up to $100 billion over ten years. It

was introduced before Section 80603 for the same reason: to raise revenue for the infrastructure
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package. However, as tax enforcement was a controversial subject for Republicans, they strongly
objected to expanding the IRS’ reach. Moreover, one Senate Democrat suggested for the money
from increased IRS enforcement to be used to pay for the Democrats’ $3.5 trillion package.
Hence, the provision went down the agenda.

The IRS enforcement provision had a promising revenue estimate over the next decade.
But based on political considerations, it was not likely that the IRS enforcement would succeed.
The IRS has had a history of allegations of abuse. For instance, individuals in power had been
accused of using the IRS and its investigative tools to target opposing individuals or groups.*®
Due to such allegations, policymakers of both parties often called for reform or even the
abolition of the IRS. Accordingly, any politician advocating for increased or stable levels of IRS
funding faced significant political opposition, as Senator Portman did with his IRS enforcement
provision. More extensively, research on tax policies also demonstrated that tax enforcement is
controversial to political considerations.*” Thus, it is hardly surprising that calls for increased
IRS funding often went unheeded.

Senator Portman was disappointed about the failure of the IRS enforcement provision, as
he was involved and had been consistent in the IRS reform efforts for fifteen years. He believed
that the IRS having adequate resources and providing better taxpayer service was essential, as it
was hard for taxpayers even to reach the IRS. Portman also stated that the lack of resources led
to less tax collection and more tax gaps. When taxpayers could not reach IRS for clarification on
their tax information, they were more likely to end up not paying their due amount. He claimed
that IRS enforcement was needed to provide better services and professionalism and ensure the
tax system worked efficiently. Hence, he opposed the argument for cutting the IRS budget
because he believed it did not help the taxpayers.*

A group of 22 senators leading the infrastructure package met again on July 15, 2021, to

negotiate other options to pay for the infrastructure package. Senator Portman also discussed

46 An article of impeachment against President Richard M. Nixon in 1974 charged that he had used the IRS against
political opponents. Also, abuses by individual IRS agents led to Senate hearings in 1997 and eventually to passage
in 1998 of the IRS Restructuring and Reform Act of 1998, which developed the office of the Taxpayer Advocate.
IRS officials admitted in 2013 that the IRS had subjected Republicans to closer scrutiny in their applications for tax-
exempt status than Democrats.

47 See Kenny and Winer (2006), Esteller-Moré (2011), Robinson and Slemrod (2012), and Duran-Cabré et al.
(2015).

48 See Portman’s official website. https://www.portman.senate.gov/newsroom/portman-difference/cnbc-portman-
outlines-plan-responsibly-pay-needed-infrastructure
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other pay-for provisions with Congressional Budget Office (CBO) and the JCT. One of the
options that came up at this time was increasing tax reporting requirements on virtual currency

transactions.

Senator Portman’s Increasing Tax Reporting Requirements on Virtual Currency

A new tax-reporting requirement on virtual currency was available in the policy stream even
before the policy window opened. At the Senate Committee Hearing on April 3, 2021, Senator
Portman first announced that he was working on increasing reporting requirements on virtual
currency, which could aid in efforts to close the tax gap. He also referred to the IRS
Commissioner Charles Rettig’s estimate of the current tax gap being at $1 trillion and promised
that he would be working on legislation to address the issue. Senator Portman’s plan for IRS
enforcement went down, but he did not forgo addressing the tax gap.

His tax-reporting provision on virtual currency gained a chance on the decision-making
floor as Senator Portman and his bipartisan leaders returned to the drawing board on revenue
raisers after the IRS enforcement provision was rejected. Republicans and Democrats of the
negotiating team looked to the increased tax-reporting requirement on virtual currency as a new
revenue source for the infrastructure package. It was less controversial than funding for IRS
enforcement, as the Biden administration had pressed for several measures to get at the tax gap,
and the Treasury Department’s tax proposals for 2022 already included cryptocurrency-related
reporting similar to what Senator Portman was drafting. As noted earlier, this provision was
estimated by the JCT to raise $28 billion of the infrastructure package’s $550 billion in new
spending for roads, highways, bridges, and other infrastructure projects. The estimated $28
billion it would generate for a decade was only about a quarter of what the IRS enforcement

proposal envisaged but was still the best revenue raiser in the infrastructure bill.

2.3. Stakeholders Supporting and Opposing an Amendment to the Original Draft of
Section 80603 (The Political Stream)

Once the increased information reporting requirements on the virtual currency gained agenda

status, bargaining about the details of the proposal among the actors of the political stream

started immediately. Policymakers tend to be eager to influence a policy once it is on the agenda

62



and stakeholders raise their voices for or against it. Hence, the political stream is most important
for decision coupling.

The political stream in decision-making consists of support and opposition for the
original draft of the provision unveiled by the Senate. As the problematic definition of “broker”
written on the proposal became an issue among the policymakers and the entire virtual currency
industry, the political force requesting for an amendment grew larger. As a result, Senator
Portman, the author of the original provision who first defended criticism over his draft, ended
up supporting clarification of the language in the bill. Figure 6.2 illustrates the political
environment for the original draft of section 80603: Congress, Treasury, Lobbying firms, Think
Tanks, and other virtual currency related interest groups support an amendment, while the White
House and the JCT oppose altering the definition of the term “broker.” While the Senate and

House encompass both the supporting and opposing power for an amendment due to political

differences, they are counted to be on the support side as the voice for support was significantly
more dominant than the opposition.

Figure 6.2 Political Environment for an Amendment to the Original Draft

Supported the Opposed the
Amendment Amendment

; . ) ‘ " White House .‘
| Lobbying Firms | \ %

| Think

o . ‘ ﬂ Joint Committee on |
Tanks, Interest | | Taxation |

Groups ! '




Stakeholders Supporting an Amendment to the Original Draft of Section 80603
1. Senate

a. Senate Finance Chair Ron Wyden

Senate Finance Chair Ron Wyden, who leads the Chamber’s tax-writing panel, pushed for
amendments to the Section 80603 provision. While Wyden supported increasing reporting rules
for virtual currency exchanges, his concern was that the language lacked clarity, which could
pose technological challenges and cause unintended consequences. Wyden also stated the
possibility of proposing his own amendment as a solution (Weiss 2021). Wyden wanted the rules
not apply to developers that may face difficulty in complying. He also stated via his social media
page, “Americans avoiding paying taxes they owe through cryptocurrency is a real problem that
deserves a real solution,” and added, “The Republican provision in the bipartisan infrastructure
framework is not close to being that solution. It is an attempt to apply brick and mortar rules to
the internet and fails to understand how the technology works” (Wyden 2021).

Senator Wyden and Lummis eventually introduced a bill that would narrow the definition
of “broker” significantly. It clarified that developers (who enable verifying and recording
transactions) and crypto wallet programs would not have to report their transactions to the IRS.
(S. 3249 2021). Their bill also clarified that the “broker” definition excludes miners as well as
wallet providers and developers while keeping that the digital asset intermediaries that have
access to customer information are required to report to the IRS as Senator Portman’s original

provision had stated.

b. Senator Pat Toomey (R-Pennsylvania)

Senator Toomey, who had been active in virtual currency industry, voiced against the broad
definition of “broker” included in Senator Portman’s provision. He said, “Congress should not
rush forward with this hastily-designed tax reporting regime for cryptocurrency, especially
without a full understanding of the consequences.” He further claimed that the broad definition
would affect non-financial intermediaries like miners, network validators, and other service

providers.
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c. Senator Rob Portman (R-Ohio)

Senator Portman, the author of the original draft, has initially defended the original language
arguing it would not affect individuals or miners. However, he later changed his position and
stated that he supported clarifying the language and asked for Senate to vote for the amendment.
He stated, “I agree with Senators Wyden, Toomey, and Lummis that we can do more to clarify
the intent of the cryptocurrency provision, and the Senate should vote on their amendment” (De
2021). Furthermore, on August 9, 2021, during consideration of the bipartisan infrastructure bill,
Senators Portman and Warner conducted a colloquy“® to clarify the scope and intent of a

provision implementing information reporting requirements for virtual currency brokers.

2. House of Representatives

Congressional advocates for virtual currency, such as the House Financial Services Committee
member Patrick McHenry and several other Republican and Democrat representatives, expressed
concern over the definition of the “broker”. They argued that it could negatively affect
customers, miners, and hardware/software developers that do not have the information required
by the IRS. For example, Representative Tom Emmer (R-MN), along with chairs of the
Blockchain Caucus, Representatives Darren Soto (R-FL), Bill Foster (D-1L), and David
Schweikert (R-AZ), signed an open letter to the Congress, stating that “when the infrastructure
bill comes to the house, we must prioritize amending this language to exempt noncustodial
blockchain intermediaries and ensure that civil liberties are protected” (Jaerv 2021). The letter
also pointed out that the requirements of Section 80603 in its original form could drive
blockchain software development, cryptocurrency mining, and similar opportunities out of the
U.S.

Representative Patrick McHenry (R-NC) introduced the Keep Innovation in America Act
(H.R. 6006) to amend Section 80603. In order to clarify the confusion that the definition of
“broker” imposes on the industry, his bill expanded the definition of a broker, for purposes of tax
information reporting, to include “any person who (for consideration) stands ready in the

ordinary course of a trade or business to effect sales of digital assets at the direction of their

49 See “Warner, Portman, Bipartisan Colleagues Urge Treasury Secretary to Implement Cryptocurrency Provision in
Bipartisan Infrastructure Law Effectively.” Mark R. Warner, 14 Dec. 2021,
https://www.warner.senate.gov/public/index.cfm/2021/12/warner-portman-bipartisan-colleagues-urge-treasury-
secretary-to-implement-cryptocurrency-provision-in-bipartisan-infrastructure-law-effectively.
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customers” (H.R. 6006). Furthermore, the bill also asked the Treasury Secretary to conduct a
study and write a report to Congress regarding the treatment of digital assets as cash for purposes
of tax reporting for cash payments of more than $10,000. This bill was co-sponsored by
Representatives Kevin Brady (R-TX), Warren Davidson (R-OH), Anthony Gonzalez (R-OH),
Ted Budd (R-NC), French Hill (R-AR), Eric Swalwell (D-CA), Ro Khanna (D-CA), Tom
Emmer (R-MN) and Darren Soto (D-FL).

3. Department of Treasury
Amid the growing concern about the original draft of Section 80603, the Treasury Department
informally said that it would not target non-brokers, such as miners and software developers. The
Secretary of the Treasury was given broad authority to determine the scope of some of the
amendments and specify the language of the bill, as the Department issues regulations
interpreting precisely how the provisions would work. Therefore, there was an opportunity for
the stakeholders to engage with the Department to clarify and amend the definition of “broker”
used in Section 80603. As the provision left room for interpretation, the IRS and the Treasury
Department can adopt a narrower interpretation than prescribed in the provision (Suher 2022).
The Secretary of the Treasury, Janet Yellen, later consulted with industry experts to understand
the implications of the changes in the IRC and suggested a compromise rule which excluded

software developers and blockchain validators.

4. Lobbying Firms and Organizations
The original draft of Section 80603 had dramatically increased political spending by lobbying
firms and other organizations in the industry. The lobbying disclosures showed that the crypto
startups and virtual currency industry associations spent about $2.2 million from July through
September 2021, double the amount they had spent during the third quarter of 2020. According
to the lobbying disclosures, 17 filings reporting $2.7 million in lobbying expenditures mentioned
tax issues (Reilly 2022). Of the 43 companies and groups across the virtual currency sector,
including exchanges, advocates, miners, wallet providers, investors, and software developers,
Coinbase, the largest crypto exchange, was the biggest lobbying spender, spending $625,000 on
lobbying in just third quarter of 2021. The company spent 681 percent more than the previous
quarter when it spent $80,000. Coinbase also hired a former staffer of Senate Finance ranking
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member Mike Crapo (R-1D) and the tax aide to former Speaker Paul Ryan. Besides Coinbase,
many other virtual currency firms also hired Washington lobbyists for the first time, and turned
to K-Street amid an aggressive lobbying fight over Section 80603.

The Blockchain Association,® one of the industry’s most prominent trade groups
representing cryptocurrency trading platforms, blockchain networks, and investors, also
increased its lobbying effort to get the provision dropped or narrowed (Weiss 2021). The
Blockchain Association and Chamber of Digital Commerce had been lobbying Senate offices to
alter the definition of “broker.” The Blockchain Association increased its quarterly lobbying
spending to $210,000 last quarter, up from $160,000 the previous three months. They also hired
the lobbying firm of former Sen. Blanche Lincoln (D-AR) to communicate closely in
Washington. Likewise, the Chamber of Digital Commerce® more than doubled its second-
quarter lobbying spending to $136,000 in the third quarter. The Chamber added four more board
members, including three former chairs of the Commodity Futures Trading Commission, a
former SEC Commissioner, and a former White House Chief of Staff, Mick Mulvaney (Weiss
2021).

5. Think Tanks
Washington-based think tank Coin Center established in 2014, brought a lawsuit against the
Treasury Department and IRS regarding Section 80603. The Coin Center lawsuit focused on the
Section 60501 reporting requirement, which required individuals and businesses who receive
$10,000 or more in virtual currency to report detailed information to the IRS. Neeraj Agrawal,
the Director of Communications at Coin Center, criticized the new tax reporting rule for being
added to the infrastructure bill at the last minute when it could massively impact the entire
virtual currency industry (Janfaza 2021). Jerry Brito, Executive Director of Coin Center, stated
that the center supported any bipartisan effort to address and amend the problematic tax reporting

provisions (Zaslowsky 2022).

%0 The Blockchain Association, which represents cryptocurrency trading platforms, blockchain networks and
investors, has been working to get the provisions dropped or narrowed. They say the language continues to be so
broad that it could apply to businesses that represent only one step in the transaction process, don’t have customer
relationships and couldn’t provide this sort of information to the IRS.

51 The Chamber of Digital Commerce includes members from a mix of crypto and traditional financial services
firms.
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6. Other Interest Groups
Perianne Boring, founder and president of the Chamber of Digital Commerce, stated that the
Chamber proposed narrowing the definition of the broker to exclude cryptocurrency miners and
the operators of decentralized finance platforms. Like Coin Center, the Chamber also argued that
adding the provision at the last minute as a revenue-generator was not a proper way to design a
policy. Boring also commended Senator Toomey and his co-sponsors for their efforts to clarify
the language of the bill.

Dennis Kelleher, president of Better Markets, criticized that the virtual currency industry
wants to have the appearance of regulation but not the reality of regulation. She further alerted
the risk of Portman’s provision for providing a false sense of security to people that the virtual
currency industry was being adequately regulated when it was not. Jeff Bandman, a board
member of Global Digital Finance, said that an amendment should be made as it would only
raise revenues from appropriate actors in the virtual currency transactions. He said it should
promote regulatory certainty and “allow innovators to continue to develop new financial
products, without fear of unwarranted tax liabilities” (Wright 2021). Alison Mangiero, the
Executive Director of Proof of Stake Alliance (POSA), argued that taxpayers needed proper
guidance for their virtual currency transactions. He also conveyed POSA’s support for Senator
Toomey, Sinema, Warner, Lummis, and Portman’s efforts to clarify that validators and miners
were not included in the new rules for tax reporting purposes. Lastly, Fight for the Future®?, a
digital rights nonprofit with a major following on social media, mobilized activists and
directed more than 35,000 people to their online website to call senators, urging them to
amend the proposed provision. The organization stated that it was not opposed to virtual
currency regulations altogether, but that it was dissatisfied with the fact that the provision
was only included in the legislation at the last minute (Janfaza 2021).

Other interest groups that supported the amendment include: Action on Race and the
Economy, Americans for Financial Reform, Better Markets, Blue Future, Center for Digital
Democracy, Civic Shout, Institute for Local Self Reliance, Demand Progress, Media Alliance,
National Community Reinvestment Coalition, Open Markets, Progress America, Public Citizen,

Revolving Door Project, RootsAction.org, Social Security Works, United We Dream.

52 Fight for the Future has organized large scale online protests in support of net neutrality and in opposition of
internet censorship and government surveillance for the past decade.
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Stakeholders Opposing an Amendment to the Original Draft of Section 80603

1. White House
The Biden administration rejected the criticisms against the original draft, accusing the virtual
currency industry of using scare tactics to weaken the new requirements. The administration
believed any amendments to the original provision would reduce the $28 billion budget estimate
for the $550 billion infrastructure package, and that an amendment would hinder Treasury
Department’s discretion when it develops regulations detailing how the new rules would be
applied (Mejdrich 2021).

The White House seemed to oppose any amendment to the provision. However, when
Senators Rob Portman, Mark Warner, and Kyrsten Sinema submitted their rival amendment
against Senator Wyden, Toomey, and Lummis’ amendment (explained in the “decision window”
section), the White House formally supported Portman’s amendment. The Deputy Press
Secretary stated that the administration was “glad about the progress that has produced a
compromise amendment supported by Senators Portman, Warner, and Sinema to clarify the
provision to reduce tax evasion in the cryptocurrency market.” The White House believed the
provision would enforce tax compliance in the virtual currency industry and ensure that high-
income taxpayers contributed what they owed under the law (Mejdrich 2021). The
administration also mentioned Wyden’s version of the amendment, but they stated that the
alternative amendment submitted by Senators Warner, Portman, and Sinema provided adequate

rules to promote tax compliance.

2. Joint Committee on Taxation
The Joint Committee on Taxation (JCT), which projected the initial $28 billion evaluation,
reportedly said the amendment could knock about $5 billion off the actual amount of tax revenue
generated. JCT also found that due to the amendment, revenue for the $550 billion bill would be
reduced by $5.17 billion. For these reasons, JCT opposed an amendment to the original

provision.
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2.4. Decision Window: Decision-Making Process in Senate and House

The decision window in the decision-making process opens in the policy stream, which is the
worked-out proposal that gained agenda status due to the agenda coupling. The essential question
during the decision window is whether the political entrepreneur successfully obtains the
majority needed for policy adoption. The MSF assumes that the policy output would differ
significantly from the original proposal as the more powerful the interest groups’ campaigns
against the original proposal are. In this case, it is found that the policy output did not differ from

the original proposal because one veto-actor voted against the amendment.

Decision-Making Process in the Senate

1. Official Introduction of the Original Draft of the Provision

The Senate originally planned to introduce the bill in July 2021, but the virtual currency tax
provision held up the entire 2,702-page infrastructure bill>® until August 1, 2021. Despite fierce
criticism against the original draft, Senators were reluctant to provide an amendment due to
changes in the provision’s “scoring,” which is the expected revenue. Their concern was that
explicitly removing non-custodial business from the bill would reduce the total expected revenue
from the provision. The evaluated amount of revenue by the JCT included non-custodial
businesses such as miners and validators, based on the definition written in Senator Portman’s
original draft. Hence, explicitly excluding miners would change this initial evaluation, meaning
the provision would no longer be expected to generate $28 billion. This change could, in turn,
affect the rest of the bill, forcing policymakers to find new ways of funding the infrastructure
package (De 2021). However, as the interest groups’ campaigns were powerful and some of the

Senators strongly requested a change, some amendments had to be made.

2. Amendments to the Original Provision
Two competing amendments to the original draft of Section 80603 were introduced by Senator

Wyden, Toomey, Lummis and Portman, Warner, and Sinema.

53 Alongside Senator Rob Portman, the infrastructure bill was largely negotiated by a group, including Sens. Kyrsten
Sinema (D-AZ.), Susan Collins (R-ME), Joe Manchin (D-WV), and Mitt Romney (R-UT).

70



Amendment by Senators Ron Wyden(D-OR), Pat Toomey (R-PA), Cynthia Lummis (R-WY)

Senator Wyden, Toomey, and Lummis aimed to narrow the scope of the language in the

provision and introduced an amendment that changes the definition of “brokers” to explicitly
exempt miners, node operators, developers, and other non-custodial virtual currency industry
participants from the tax reporting provision (De 2021). The majority in the virtual currency
industry supported the amendment from Wyden, Lummis, and Toomey while criticizing the

amendment from Portman, Warner, and Sinema.

Amendment by Senators Rob Portman (R-OH), Mark Warner (D-VA), Kyrsten Sinema (D-AZ)

Three Senators introduced a different amendment against the former one. Unlike the former

amendment, this amendment only slightly changed the “broker” definition (Washington Post
2021). However, the changes were not to the extent deemed necessary by the interest groups.
The amendment was discussed on August 10, 2021, on the Senate floor, when Senators Mark
Warner and Rob Portman conducted a colloquy®* to clarify the scope and intent of Section
80603. Portman and Warner defined the broker as “any person who (for consideration) is
responsible for regularly providing any service effectuating transfers of digital assets on behalf
of another person.” They also discussed how the Treasury Department, JCT, and others believed
that the original definition was clear that the reporting requirements only required brokers and
would exclude people that validate distributed ledger transactions via proof of work, proof of
stake, and other validation methods, and people engaged in selling hardware or software that
allows people to access their private keys. Portman and Warner’s amendment reportedly did not
protect PoS software developers®®, operators, validators, or liquidity providers from the newly

proposed reporting requirements.

% See Senator Rob Portman’s YouTube Channel. https://www.warner.senate.gov/public/index.cfm/2021/8/on-
senate-floor-warner-portman-conduct-colloquy-clarifying-cryptocurrency-provision-in-infrastructure-investment-
jobs-act

%5 Cryptocurrencies like bitcoin operate on a PoW model, where miners must compete to solve complex puzzles in
order to validate transactions. However, other cryptocurrencies use or are pursuing use of different models, like the
proof of stake (PoS) model, where a person can mine or validate transactions according to how many coins they
hold. Supporters of the PoS model say it is more efficient and uses less energy (Locke 2021).
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The Final Consensus: A Compromise Amendment amongst Six Senators

As the lobbying strength of the virtual currency industry dramatically grew, Sens. Wyden,
Toomey, Warner, Lummis, Sinema, and Portman all together reached a compromise on an
amendment that mitigated the concerns of the virtual currency industry. In a press conference®®,
Senator Pat Toomey announced a bipartisan agreement on an amendment backed by all six
senators. It clarified that the definition of “broker” applied only to persons who “regularly
effectuate transfers of digital assets on exchanges where people buy, sell and trade
cryptocurrency, exempting software developers, transaction validators and node operators”
(Locke 2021). Persons who only validate distributed ledger transactions would not been
considered “brokers,” whether they use proof-of-stake, proof-of-work, or other new consensus
mechanisms. Also, the definition would not have included people only engaged in selling
hardware or software with the only function of permitting users to control private keys used to
access digital assets. They concurred that the provision would only apply to the intermediaries of
transactions. While the White House supported Portman, Warner, and Sinema’s amendment, the

compromise amendment was sent to the floor for voting.

3. Cloture and Voting in the Senate

Cloture in the Senate®’ is the procedure by which a vote can end a debate without rejecting the
bill, amendment, motion, conference report, or other matters on the debate. Under Senate Rule
XXI1, the process begins when the Majority Leader files a cloture petition, including the
signatures of 16 Senators who want to close the debate on a matter. The petition remains in the
Senate for 48 hours and an hour after the Senate convenes. Cloture then can be invoked with the
vote of 60 Senators. Senators who want to make amendments or revisions to a bill on which
cloture has been invoked should submit the amendments in writing before the cloture vote
occurs.®® First-degree amendments, which propose to change the text of a bill should be handed
in writing when the Senate is in session no later than 1 p.m. on the day after the cloture motion is
filed.

% See “Press Conference on Agreement to Fix Digital Asset Reporting Requirements in the Infrastructure Bill”
https://twitter.com/i/broadcasts/1zqJVXqgmRWKB

57 See “About Filibuster & Cloture” in United States Senate Page. https://www.senate.gov/about/powers-
procedures/filibusters-cloture.htm

%8 See “Invoking Cloture in the Senate” by Christopher M. Davis (Analyst on Congress and the Legislative Process).
https://sgp.fas.org/crs/misc/98-425.pdf
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The Senate voted to invoke cloture on the I1JA on August 8, 2021, by a vote of 68-29 (3
Senators did not vote), but Senators Portman, Toomey, Warner, Lummis, Sinema, and Wyden
reached a compromise on their revised amendment only on the next day the cloture was invoked.
When amendments are submitted after cloture is invoked, it requires the unanimous consent of
all 100 members of the Senate, as in the case of the compromise amendment. On August 9,
Senator Toomey requested unanimous consent for the compromise amendment to be adopted,
and it did appear certain that all 100 senators would vote in favor of the compromise amendment
(Rutenberg 2021).

However, during the voting, Alabama Senator Richard Shelby objected to the
compromise amendment when he failed to attach his own unrelated amendment to the bill.
Senator Shelby had an amendment to increase military defense infrastructure spending by $50
billion®® and asked Senator Toomey if he would agree to add this amendment, and Toomey
agreed. However, Senator Bernie Sanders (I-VT), Budget Committee Chair, objected to Shelby’s
amendment. Sen. Tom Carper (D-DE) introduced the compromise amendment again, but Shelby
blocked it again after Carper objected to attaching Shelby’s amendment. As the last effort,
Senator Ted Cruz (R-TX) asked for unanimous consent on his own amendment, which would
have entirely removed the virtual currency language from the bill. However, Shelby objected
again for the same reasons. As a result, the convoluted attempts to pass a compromise
amendment failed on a procedural objection by Senator Shelby. The bill could only pass with the
original language despite the compromise amendment winning broad bipartisan support of all
Senators (Faler 2021). Though the senate vote had to be ratified in the House and could be
modified by the Representatives, any amendments made in the House would have been different

compromises from those of the Senate (Cardinale 2021).

Decision-Making Process in the House
As Senator Portman’s original provision headed to the House without any amendment, some
representatives promised to make amendments to the provisions. Representative Anna Eshoo (D-

CA), the chair of the Committee on Energy and Commerce, sent a letter to Speaker Nancy

% Richard Shelby proposed $50 billion in defense funding to tackle overdue repairs and upgrade efforts at shipyards,
depots, test ranges and defense laboratories (O’Brien, 2021).

80 Eshoo is “Pelosi’s closest friend in Congress™ (Politico, 2014). Eshoo joins a group of bipartisan lawmakers
pushing back against the tax reporting provision.
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Pelosi (D-CA) requesting that the Speaker amend the bill to alter the problematic broker
definition in Section 80603. However, it was risky for the Speaker to allow any changes to the
bill because they should have sent it back to the Senate, where policymakers had battled over the
proposal for weeks. Following Representative Eshoo’s letter, the bipartisan leadership of the
House Congressional Blockchain Caucus®! sent a letter to all members of the House conveying
concerns about the Senate version of the provision as it seemed the House leadership intended to
pass the infrastructure package without amendments (Faler 2021). Representative Darren Soto
(D-FL), Co-Chair of the Blockchain Caucus, introduced two bills echoing the proposed
amendments in the Senate and planned to pass the bills through the reconciliation process. In
response to the representatives’ requests to allow an amendment, Speaker Nancy Pelosi stated
she would only tackle the Senate infrastructure bill if the House passed a $3.5 trillion budget
through a reconciliation process. However, nine representatives sent the Speaker a letter saying
they would not vote for the budget reconciliation bill unless she advanced with the Senate
infrastructure bill first. Speaker Pelosi eventually objected to this request.

Following the Speaker’s position, the House Rules Committee, which drafts the terms of
debate for bills directed to the floor, agreed to a process prohibiting any amendments from being
considered for the infrastructure bill. The full House voted 220-212 to confirm the procedure
through an approved resolution. Consequently, the House closed the door to infrastructure bill
changes despite requests from Democrats and Republicans to amend the Senate version of the
provision and the continued lobbying efforts from virtual currency advocates to change the bill in
the House (Mejdrich 2021). The House of Representatives finally passed the bipartisan
infrastructure bill on November 5, 2021, ratifying the Senate amendment without a change®?.

61 Compared with the Senate, the House has the robust Blockchain Caucus that is established in the chamber and has
about 30 members. The caucus was founded during the 114th United States Congress to be a platform for industry
and government to study and understand blockchain technology (Feiner, 2021).

62 See Section 80603 of H.R. 3684 (pages 2419-2423). "Text - H.R.3684 - 117th Congress (2021-2022):
Infrastructure Investment and Jobs Act." Congress.gov, Library of Congress, 15 November 2021,
https://www.congress.gov/bill/117th-congress/house-bill/3684/text.
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Figure 6.3 Timeline of the Policy-Making Process of Section 80603 and 11JA
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2.5 Political Entrepreneur

The political entrepreneur, also called the insider policy entrepreneur, is the key actor in the
decision-making process that holds an elected leadership position and actively supports a
proposal. He attempts to obtain majority support and bargain over the specific details of the
proposal. In contrast to policy entrepreneurs, political entrepreneurs are neither necessarily
members of the policy community nor do they have to be involved in developing the alternatives
at an early stage. Once a policy entrepreneur has convinced a political entrepreneur of the
proposal, the political entrepreneur, because of his formal leadership position, can further the
idea from inside the formal governmental system and work for its adoption. The hypothesis on
decision-making suggests that policy adoption is more likely if the proposal is put forth by
political entrepreneurs who hold an elected leadership position in government. This section
investigates what influence the political entrepreneur exerts on decision-making and determines
if the policy adoption was more likely due to the influence of the political entrepreneur. Senator
Portman, explained earlier as the key policymaker advocating increased information reporting on
virtual currency in the agenda-setting, is the political entrepreneur in the decision-making

process.

Senator Robert Johnson Portman (R-Ohio)
Senator Portman is the political entrepreneur who received policy ideas from government
agencies and the IRS commissioner Charles Rettig and drafted the provision for its adoption in
Congress. He has been the Ohio Republican Senator since 2011, President George W. Bush’s
former budget director, and an ear to Senate Republican Leader Mitch McConnell (Everett
2021). As the lead Republican infrastructure negotiator with much insider savvy, he was mainly
responsible for writing and passing the bill along with nine fellow negotiators®3. He was
expected to retire from Congress in the fall of 2022, so he was relatively free from the political
burden compared to other negotiators.

As a political entrepreneur, Senator Portman integrated the virtual currency tax issues

with the solution proposed by the IRS to draft a proposal to present to his colleagues in Senate.

8 |_eaders of the Infrastructure negotiations include five Republicans and five Democrats: Senators Rob Portman
(R-OH), Susan Collins (R-ME) Kyrsten Sinema (D-AZ), Joe Manchin (D-WV), Mitt Romney (R-UT), Mark
Warner (D-VA), Lisa Murkowski (R-AK), Jeanne Shaheen (D-NH), Bill Cassidy (R-LA), and Jon Tester (D-MT).

|
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He drafted the proposal because he had been concerned about the increasing tax gap and
challenges of the IRS with virtual currency tax compliance, which made him more receptive to
Charles Rettig’s appeal. Following Charles Rettig’s formal request for the IRS’ statutory
authority to collect information on virtual currency transfers and transactions, Senator Portman
announced his plan to introduce legislation regarding tax reporting of virtual currency
transactions.

Soon after, he became one of the lead negotiators of Biden’s infrastructure package, in
which he faced a challenge to find ways to fund the bill without raising taxes. It was Senator
Portman’s priority to fund the infrastructure bill without raising taxes since the beginning of the
negotiations, and the President commented that he would not sign the bipartisan agreement
unless a larger budget package were available. Thus, Senator Portman used these conditions to
bring his tax reporting provision into the agenda and convinced Senators from both parties that

his provision would make a good pay-for for the infrastructure bill (Robertson 2021).

Portman Supporting for Increased Reporting Requirements on Virtual Currency

After the Senate Finance Committee Hearing in April 2021, Senator Portman officially
announced and promised to work on the upcoming provision to define a virtual currency for tax
purposes and increase information reporting requirements. Senator Portman discussed with
Charles Rettig the challenges the IRS faces in adapting to the growing use of virtual currencies.
He also asked whether the IRS had enough authority to issue appropriate regulations concerning
virtual currency information reporting or whether the IRS needed congressional authority.
Charles Rettig said the IRS needed statutory authority to collect information on virtual currency
tax, and Senator Portman was receptive to the idea. The transcripts of the conversation between
Senator Portman and Charles Rettig at the Senate Finance Committee Hearings demonstrate that
Portman was supportive of increased reporting requirements on virtual currency (See Tables 3
and 4).

77



Table 3. Conversation between Senator Portman and Charles Rettig at the Senate Finance
Committee Hearing on April 13, 202154

Senator Portman: “You (Charles Rettig) also mentioned information reporting to help close
it. We’re working on a cryptocurrency bill which would define cryptocurrency for tax
purposes and try to provide appropriate reporting rules. Can you give us any specific
suggestions on what reporting would be helpful on the cryptocurrency side, and would that
help in closing the tax gap?”

Charles Rettig, IRS Commissioner: “Absolutely, reporting with respect to cryptocurrencies
would be important. I think it’s noteworthy, if you go back and you look at the 2019 Form
1040, I was instrumental in adding a provision together with Diane Grant adding a provision in
there, asking a question: “Did you have transactions in cryptocurrency?” That, because of
timing, got on a schedule further in. But the 2020 Form 1040, right under the address portion,
is a cryptocurrency question similar to the FBAR question. It’s a yes-no question. “So,
visibility, and we could give you a lot of guidance from what we see with respect to areas in
the crypto world. It’s replicating itself constantly. And so now we have these non-fungible
tokens, which are essentially collectibles in the crypto world. These are not visible items by
design. The crypto world is not visible. I will say in the criminal context, the IRS Criminal
Investigation Cyber Crimes Unit has been spectacular operating in the dark web, engaging
with cryptocurrency-related transactions.”

Senator Portman: “Great. We’d like your input on it, get some technical advice. We are
working on the bill, it’s meant to be bipartisan, it’s something where we can help to close the

tax gap in that area.

84 See “Portman Discusses Concerns Regarding IRS’ Processing Backlog of Tax Filings, Modernization”
https://www.youtube.com/watch?v=dDY PjGqcgiE
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Table 4. Conversation between Senator Portman and Charles Rettig at the Senate Finance
Committee Hearing on June 8, 2021

Senator Portman: “We talked about digital assets and cryptocurrency back in April when you
were before us and you talked about the low visibility of these taxpayers and the importance of
their compliance in closing the tax gap. | talked about how we were working on potential
legislation to address that. | want to ask you a couple questions about it, I noticed in the budget
that you have $41 million to expand cybercrimes efforts and $32 million for crypto-related
enforcement operations. You’ve also proposed additional information reporting for businesses
that receive crypto assets with a fair market value of more than $10,000. In addressing the
issues related for information reporting for cryptocurrency, do you feel that the IRS has the
necessary authority to issue appropriate regulations?”’

Charles Rettig, IRS Commissioner: “I think we need Congressional authority. We get
challenged, as you are aware, we get challenged frequently and to have a clear dictate from
Congress on the authority for us to collect that information is critical and the most recent
market cap in that world, in the crypto world, exceeded $2 trillion in more than 8,600
exchanges worldwide. And by design, most crypto virtual currencies are designed to stay off
the radar screens, so we will be challenged. Right now, what we do is we issue John Doe
summonses and I think it was highly public, we recently did that. We’re very active in both the
civil and the criminal enforcement world. We do need additional tools and we absolutely need
additional resources.”

Senator Portman: “Well I appreciate that answer and as you know, we want to work with
you. We’ve circulated some ideas, including to some of the stakeholders, and we want to be

sure that we get your input on that as it relates to cryptocurrencies and digital assets.”

% See “At Hearing on IRS’ Proposed Budget, Portman Questions IRS Commissioner on Cryptocurrency & Hiring”
for the full transcript of the hearing. https://www.youtube.com/watch?v=P5e18yu0M2c
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Portman Obtaining Majority and Bargaining Over the Specific Details of Section 80603:
Employing “Concession” Strategy

Senator Portman did not have the majority support for his provision at the beginning of the
decision-making process. Republicans dismissed their support as they assumed the increased
reporting requirement expands the authority of the IRS to collect unpaid taxes. However,
Portman still had to ensure that Republicans sign on the provision. He led the policy discussions
with Republicans spending hours on the phone, on Zoom, and in rooms across the Capitol
(Cochrane 2021). He intensely persuaded Republican colleagues as the provision initially
required 60 votes to be added to the legislation. After weeks of effort, he obtained majority
support for the provision, officially adding it to the infrastructure package.

However, objections to the definition of “broker” emerged from inside and outside
Congress. As it did not seem possible to pass the provision through the Senate without an
amendment, Portman offered “concessions” as a strategy to pass his provision. According to
Herweg, HuB, and Zohlnhafer (2015), political entrepreneurs can offer concessions on the
original proposal to other veto actors to get their policy proposals adopted. For instance, a
political entrepreneur may have to present concessions to obtain support from policymakers who
are against the proposal or possess veto power (Zohlnhofer 2009). When the proposal does not
match the common ideology of the majority, the political entrepreneur might have to suggest
concessions on his original proposal to make it compatible with the majority’s ideology.

Senator Portman also offered a concession on his original draft amidst powerful
opposition, which was the compromise amendment that proceeded to the Senate voting (Everett
2021). In order to offer a concession, Senator Portman and Warner conducted a colloquy to
clarify the scope and intent of Section 80603. They decided how under the provision, a broker is
defined as “any person who (for consideration) is responsible for regularly providing any service
effectuating transfers of digital assets on behalf of another person.” Table 5 includes part of the
colloquy extracted from the full transcript to highlight how Senator Portman employed

“‘concession” strategy.

80



Table 5. Colloquy between Senator Rob Portman (R-OH) and Mark Warner (D-VA) on
August 9, 202166

Senator Portman: “The concern has been expressed that some in the cryptocurrency industry
who are not brokers would be caught up in this definition. The Treasury Department, the
nonpartisan Congressional JCT, and others believe that the current language is clear enough
that the reporting requirements only cover brokers. The purpose of this discussion is to further
clarify that is the actual intent of the underlying bill. I think that’s important.”

“The purpose of this provision is not to impose new reporting requirements on people who do
not meet the definition of brokers. For example, if you are someone who is solely involved
with validating distributed ledger transactions through proof of work — commonly known as
miners — if you are solely mining, you will not be considered a broker. The same would be true
for proof of stake validation, and other validation methods, now or in the future, associated
with other consensus mechanisms that are developed and might come into the market as the
technology evolves. If you’re solely staking your digital assets for the purpose of validating
distributed ledger transactions, you will not be considered a broker. We want to be sure that
miners and stakers and others who play a key role in validating transactions now or in the
future, or hardware and software sellers for digital wallets will not be subject to the rules for
those activities. Again, you will need to provide the information reporting only if you are
functioning as a broker. It is my understanding that that is true. And I ask my fellow Finance
Committee member and colleague from the bipartisan working group, Senator Warner, if this

is his understanding as well.”

Senator Warner: “I thank the Senator, who is correct in his understanding. |1 would also like
to add some additional clarifications. The bill ensures that digital asset market players who
provide a platform to facilitate digital asset trades by taxpayers will be considered brokers
required to report information to the IRS and taxpayers about those transactions. Reporting
entities may be digital asset exchanges or hosted wallet providers, often called custodians, or

other agents involved in effectuating digital asset transactions.”

(Colloguy continues)

% See “Senators Portman and Warner Conduct Colloquy Clarifying Cryptocurrency Provision in Infrastructure” for
the full transcript of the colloquy https://www.youtube.com/watch?v=2MTaNaAsFwQ
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Senator Portman: “I thank my friend and colleague from Virginia for those comments. Our
provisions are designed to bring more clarity and legitimacy to the cryptocurrency industry by
more closely aligning the reporting requirements with those of more traditional financial
services. And we believe it does just that, and in doing so will help provide more certainty for

people looking to invest in digital assets.

3. Policy Output

On November 15, 2021, President Biden signed the Infrastructure Investment and Jobs Act,
including Section 80603, into law. Section 80603 was the first-ever crackdown on virtual
currency tax passed by Congress and the White House. As the policymakers failed to pass an
amendment in the Senate and the House, the original version that required miners and block
validators to report tax information to the IRS was signed by the President. The policymakers
and the virtual currency industry lost their fight to change the misleading definition of the
“broker”. However, this provision will likely be subject to changes in future legislation, as it

does not take effect until tax returns are filed in 2024, covering 2023. (Macheel 2021).

3.1 Revisiting the MSF Framework

The MSF framework introduced in the methodology section (page 29) is reintroduced here to
illustrate the result of the research findings. It is important to note that the policy entrepreneur
(Charles Rettig) appealed his policy idea to the political entrepreneur during the agenda
coupling, while the political entrepreneur (Senator Portman) obtained the majority and
negotiated over the details of the provision during the decision coupling. This framework
demonstrates how policy entrepreneur’s influence on the agenda coupling and political
entrepreneur’s influence on the decision couple were critical in leading the policy-making of
Section 80603.
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Figure 7.1 Result of the Analysis using the MSF
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3.2 Application of MSF Hypotheses to the Policy-Making of Section 80603

Hypothesis on Policy Entrepreneur in Agenda-Setting: Policy entrepreneurs are more likely to

couple the streams successfully during an open policy window if (a) they have more access to

core policymakers and (b) they are more persistent.

The IRS Commissioner Charles Rettig demonstrated persistent efforts and had constant access to
the political entrepreneur Senator Portman. Rettig was able to highlight the seriousness of the
issues (increasing tax gap and lack of IRS resources) and push for his policy idea (IRS' statutory
authority to collect information on virtual currency transactions) through hearings and meetings
with Senator Portman and other policymakers. Consequently, Senator Portman recognized and
accepted Charles Rettig's request at a Senate Finance Committee Hearing and drafted the
provision regarding the information reporting requirement. Hence, the case of Charles Rettig

supports this hypothesis.

Hypothesis on the Political Entrepreneur in Decision-Making: Policy adoption is more likely if

the proposal is put forward by political entrepreneurs who hold an elected leadership position in

government.
This research found a significant influence of the political entrepreneur Senator Portman in

adopting Section 80603. As explained in the “Political Entrepreneur” section, it is evident that
Senator Portman was able to add his provision to the infrastructure package only because he
convinced the Republicans and other policymakers from inside the Senate. Policy entrepreneurs
from outside, such as Charles Rettig, did not have legislative authority to push his provision as a

pay-for provision for the infrastructure package nor directly discuss it with Senators.

Hypothesis on the Size of Change to the Original Proposal During Decision-Making: The more

powerful the interest groups’ campaign against the original proposal, the more different the

adopted policy is likely to be.

This hypothesis is not valid for the case of Section 80603, because it had an unexpected
decision-maker with veto power, Senator Richard Shelby. As explained earlier, Section 80603
faced strong interest group campaigns and lobbying forces against the original draft written by

Senator Portman. However, the final version of the provision signed by the President is not
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different from the original draft because the compromise amendment failed to pass the Senate
and the House. The failure was solely caused by an unexpected action of one of the decision-
makers during the Senate vote, Senator Richard Shelby, who voted “No” to the compromise
amendment when he failed to attach his own unrelated amendment to the infrastructure bill. His
vote was decisive because the compromise amendment required the unanimous consent of all
100 Senators. Thus, the authority that Senator Shelby exerted over the voting overrode the

consent of the interest groups and 99 Senators.
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Chapter V. Conclusion

1. Summary of Findings

This research demonstrated how an important virtual currency tax policy, which historically has
been politically and technologically ambiguous and stagnant, passed during the Biden
administration. The modified MSF provided a lens for understanding the context of the social
and political dynamics and key players that drove the agenda change and policy change of
Section 80603. The analysis found that the central issues of this provision have changed as it
moved from agenda-setting to decision-making, from whether to increase reporting requirements
for virtual currency “brokers” to who exactly constitutes those “brokers.” Each issue was
handled accordingly by the policy entrepreneur Charles Rettig and the political entrepreneur
Senator Rob Portman. Charles Rettig successfully convinced the policymakers of the need to
increase reporting requirements and brought agenda change through persistent activities and
close access to the core policymaker. On the other hand, Senator Portman succeeded in obtaining
majority for his original provision but failed in passing the amendment that sought to clarify the
definition of the “brokers”, therefore leaving the IRS and the Treasury the job of defining who
exactly constitute the “brokers”.

Regardless of the form of its output, Section 80603 was swiftly passed into law as a pay-
for provision because Senators were urgently looking for ways to fund the infrastructure bill
within weeks of their ongoing negotiations. The urgency, in turn, rendered a notably short
opening of the policy window, which called for greater attention to the influence of the policy
entrepreneur and political entrepreneur. Charles Rettig demonstrated persistent efforts and a
focused and practical approach to push his policy idea. He repetitively emphasized the tax gap
issues and directly requested a policy change from Senator Portman. Being the IRS
commissioner, Rettig gained credibility from the policymakers, including Portman, who believed
the tax gap was unbelievably serious when Rettig claimed the estimated purported tax was over
“$1 trillion.” He efficiently emphasized the problem at hand and pushed for action in Congress.
However, Rettig did not have the legislative authority to take his policy idea further into the
decision-making floor. Instead, Senator Portman, the lead Republican negotiator of the
infrastructure package, worked from the inside to convince his colleagues that his provision was

necessary to pay for the bill and reduce the growing tax gap. Portman leveraged his formal
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leadership position into bringing the provision to the agenda, adding it to the infrastructure bill,
and passing it in the Senate. While Portman failed to pass the compromise amendment due to
Senator Richard Shelby’s unexpected objection, his role in decision-making process was
indisputable.

Overall, this research revealed the following findings: 1. The influence of the policy
entrepreneur and political entrepreneur is especially greater in the case of a short-duration of
policy window. 2. Increasing reporting requirements for virtual currency “brokers” gained
agenda status because Charles Rettig’s demonstrated skillful acting as a policy entrepreneur. 3.
Senator Portman succeeded in obtaining majority support for his original provision using the
“concession” strategy, offering an amendment to fix the problematic definition of “brokers”. 4.
The amendment did not pass due to a veto from one senator, which was unexpected and beyond

the control of both the policy entrepreneur and political entrepreneur.

2. Policy Implications

2.1 Implications for Taxpayers

As Section 80603 requires information reporting to third parties, “brokers,” it does not directly
call for changes in taxpayers’ actions. Taxpayers already owe taxes when they sell or exchange
virtual currencies, similar to a stock or bond. They also owe income tax when they are paid in
virtual currencies. The crackdown on tax evasion of virtual currency is also not news for
taxpayers, as the IRS had already started tracking underreporting by adding questions to the
individual tax return Form 1040 and training employees to identify virtual currency tax evasion
(Davison 2022). As such, this provision does not seem to affect taxpayers directly, but it will
affect their privacy. The trading platforms, such as cryptocurrency exchanges, would have to
disclose users’ personal information such as name, address, and Social Security number. It raises
privacy concerns because the trading platforms would have to store sensitive information to
disclose to the IRS (Jimenez 2021). Lastly, taxpayers should ensure their virtual currency
transactions are correctly reported, as underreporting could lead to costly penalties (Moore,
2021).
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2.2 Implications for the IRS and the Government

Section 80603 gave the IRS and the Treasury Department the responsibility to write rules
interpreting and implementing the definitions of a “digital asset” and a “broker,” and the
information reporting rules on virtual currency transactions. Now that the law has passed, the
IRS has to write the law into the tax code. It is at the IRS’ and Treasury Department’s discretion
to interpret what Congress means and issue regulations accordingly. The provision passed by
Congress establishes its intent, not the specific rules that would affect taxpayers (Locke 2021).
The language in this provision was extremely controversial, so it is more crucial how the IRS
and Treasury interpret it. The IRS has not yet determined how virtual currency transactions
should be reported, whether on the current version of Form 1099-B or a new form. The IRS and
the Treasury Department are expected to issue new guidance in 2022 regarding Section 80603.
The provision left a complicated task for the IRS and the Treasury, but it yielded potential
funding options for the policymakers. JCT’s $28 billion revenue-raising estimate gave the idea
that there is much more money to be found in the virtual currency industry for future funding.

And Democrats are eager to find the cash to pay for their upcoming $3.5 trillion package.

2.3 Implications for the Cryptocurrency Exchanges®’

Section 80603 primarily impacts cryptocurrency exchanges as they will be subject to information
reporting requirements like traditional brokers of other assets. They will need to undergo
technical improvements and changes to comply with the new reporting regime from 2023 and
issue their first reporting forms to the IRS and taxpayers in January 2024. They will also need to
obtain Forms W-9 and request taxpayer-identification numbers or Social Security numbers from
the new U.S. customers. However, because most exchanges do not yet collect Forms W-9 when
opening accounts, it is challenging for them to obtain tax forms for existing users. Even if
obtained, it could produce wrong Form 1099s because many exchanges currently do not have

enough information on customers.

67 Crypto exchanges function similarly to online brokerage platforms, providing the tools investors need to buy and
sell virtual currencies like Bitcoin, Ethereum, and Dogecoin. Top 10 Cryptocurrency Exchanges based on traffic,
liquidity, trading volumes, and confidence in the legitimacy of trading volumes reported are: 1. Binance 2. Coinbase
Exchange 3. Kraken 4. Binance.US 5. KuCoin 6. Bitfinex 7. Coincheck 8.Gemini 9. OKX 10. Bitstamp. See
CoinMarketCap ranks for more full ranking https://coinmarketcap.com/rankings/exchanges/
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2.4 Implications for New Types of Virtual Currencies (Non-Fungible Tokens)®®

The term “digital asset” used in Section 80603 means “except as otherwise provided by the
Secretary of the Treasury, any digital representation of value which is recorded on a
cryptographically secured distributed ledger or any similar technology as specified by the
Secretary” (Section 80603). This definition applies to convertible cryptocurrencies®?, such as
Bitcoin and Ethereum. However, the broad definition could be extended to include non-
convertible cryptocurrencies’®, such as non-fungible tokens (NFTs). NFTs also match the
definition of “digital asset,” given that it is a "digital representation of value™ and “recorded on a
blockchain or similar ledger.” However, whether NFTSs constitute a “digital asset” is not yet
determined by Congress or the tax authorities. If NFTs are considered “digital assets,” then the
new information reporting rule will also apply to transactions of NFTs. However, it is
challenging to file information returns on NFTs as there has been no legislative guidance
regarding the taxation of NFTs, even from the IRS (Mowbray 2022). Also, the exchanges that
handle NFTs would find setting the value of an NFT more complicated than setting the value of

a fungible asset, like Bitcoin, leading to more difficulties in reporting taxes (Erskine 2022).

3. Limitations

This research investigated the policy-making process of Section 80603, which only belongs as a
part of the big bipartisan infrastructure package. As it is not individual legislation dedicated to
only addressing virtual currency taxation, Section 80603 poses an inherent challenge. That is, the
social and political dynamics that affected the policy-making of this provision could have also
affected other provisions included in the bill and vice versa. While the research sought to strictly

separate the policy-making of Section 80603 from that of other provisions, there are some

8 A non-fungible token (NFT) is a unique digital identifier that cannot be copied, substituted, or subdivided, that is
recorded in a blockchain, and that is used to certify authenticity and ownership. (“NFT.” Merriam-Webster.com
Dictionary, Merriam-Webster, https://www.merriam-webster.com/dictionary/NFT)

8 The IRS defines a convertible virtual currency as a virtual currency that has a value in real currency. That means
for the IRS, Bitcoin, Ether, and the likes are convertible virtual currencies. They can be traded for fiat currencies on
exchanges, or which are used directly for legitimate forms of commerce and payments. (Internal Revenue Service.
"Virtual Currencies”)

0 A nonconvertible virtual currency is used as payment only within certain virtual communities, such as within the
world of an online video game. This cannot be directly exchanged for other currencies, virtual or fiat. (Majaski,
2021 https://www.investopedia.com/terms/c/closed-virtual-currency.asp)
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external factors common ground to the I11JA that inevitably affected the decision-making of
Section 80603: the political pressure and time constraint.

Senator Portman was not under pressure to pass Section 80603 per se, but the entire
bipartisan infrastructure package. He was under political pressure to clinch an agreement from
both parties amid criticism from Republicans and Democrats. Senate Democrats questioned
whether Portman could take risks required to reach a deal with nearly $600 billion in new
spending that could displease Republicans, who also criticized Portman’s legislative courage.
Moreover, Senator Portman and the other nine negotiators of the bill had to make a deal under a
strict time constraint as the infrastructure bill was moving quickly. The Senate held a procedural
test vote within a day of the bill being announced, as the Senate Majority Leader Chuck Schumer
set a deadline to push it forward rapidly. However, Senator Portman and other negotiators were
working to find ways to fund the bill until the last minute (Ward 2021). The political pressure
and time constraints affected the policy-making of the infrastructure package as a whole, hence
could have had a confounding effect on Section 80603. For instance, if the infrastructure bill
went down, Section 80603 could not have been passed.

Also, this research demonstrated that an irrelevant decision-maker with veto power, who
is not a policy entrepreneur or a political entrepreneur, could still be the decisive factor in policy-
making due to procedural steps in Congress. However, the impact of such a decision-maker
cannot be theoretically explained through the latest discussions on the MSF. Future research
should extend to modify and differentiate the current framework to increase the explanatory
potential of the MSF.
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Appendix

1.1 Form 1040 Question “At any time during 2021, did you receive, sell, exchange, or otherwise dispose

of any financial interest in any virtual currency?”

Department of the Treasury —Internal Revenue Service

U.S. Individual Income Tax Retum

£1040

12021

OMB No. 1545-0074 | IRS Use Only—Do not write or staple in this space.

Filing Status

Check only
one box.

| Single || Married filing jointly

person is a child but not your dependent »

_| Married filing separately (MFS)
If you checked the MFS box, enter the name of your spouse. If you checked the HOH or QW box, enter the child’s name if the qualifying

| Head of household (HOH)

["] Qualifying widow(er) (QW)

Your first name and middle initial Last name

Your social security number

If joint return, spouse's first name and middle initial Last name

Spouse’s social security number

Home address (number and street). If you have a P.O. box, see instructions.

Apt. no.

City, town, or post office. If you have a foreign address, also complete spaces below.

State

ZIP code

Foreign country name

Foreign province/state/county

Foreign postal code

ial Election C:
Check here if you, or your
spouse if filing jointly, want $3
to go to this fund. Checking a
box below will not change
your tax or refund.

| You

| Spouse

At any time during 2021, did you receive, sell, exchange, or otherwise dispose of any financial interest in any virtual currency? [ IYes [ |No

1.2 Form 14457 updated to include voluntary disclosure for crypto related matters

Dep

Form 14457

(February 2022)

of the Treasury-intemal
Voluntary Disclosure Practice
Preclearance Request and Application

Senvice

1545-2241

Practice. Only submit Part | of this form for precl If you
attachments must be in English.
Mailing Addi I IR Service
Am Vounary Disclosure Coordinator
2070 Market Street
1-D04-100

Philadelphia, PA 19104

Note: Use Part | of this form to make a preclearance request to detenmne wheﬂ\et you are eligible to use the Voluntary Disclosure

proceed with submitting Part Il to request

Fax Number: 844-253-5613

preliminary acceptance. Submitting the information requested in Paﬂlofhsbmdoesno(guarameeaoeepﬂnee All answers and

Part | - Preclearance Request (Mail or FAX Part I Only to Above)

[ Partnership
[] Executor

1. Person submitting disclosure (check box that apples)
[ Indwvidualis)
[ Trust

[ Comporation

2. Disch special fi
[[] Domestic Issues
[ ofishore Issues

[[] Other Issues joreny gescrive)

{check aif that appiy)
[] Estate & Gift Issues

[] Employment Tax Issues

[] Virtual Currency Issues

1 Toantbiin dicnlnrirn nasind Aoerel

13. Schedule of virtual currency

- List ALL domestic and foreign noncompliant virtual currency you owned or controlled or were the beneficial owner of, either

directly or indirectly.

= The listings must cover the entire disclosure period as outlined in the instructions below.
- This includes assets acquired or disposed of during the disclosure period.

- This includes assets held through entities you owned or controlled or were the beneficial owner of, either directly or indirectly.

Note: The entities will be further identified in Part Il of this application.

= Click “Add Virtual Currency” button below for additional assets.

Virtual Currency 1

Name of virtual currency

Identifying number or other designation (see instructions) Date asset acquired | Date asset disposed | Check appropriate box
[] Domestic  [] Offshore
Account holders
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2.1 List of Virtual Currency Policy Alternatives introduced by the IRS and the Congress

Notice 2014-21, 2014-16 1.R.B. 938 by the IRS

In 2014, the IRS issued Notice 2014-21, explaining that virtual currency is treated as property
and not as money for Federal income tax purposes.

H.R. 4602- Virtual Currency Tax Reform Act

introduced by Representative Stockman in May 2014. This legislation directed the IRS to treat
virtual currencies as a foreign currency for federal tax purposes. This bill was only introduced
but did not pass the House.

H.R.3708 - To amend the Internal Revenue Code of 1986 to exclude from gross income
de minimis gains from certain sales or exchanges of virtual currency, and for other
purposes

Introduced in September 2017 by representative Schwikert, David. This bill amended the IRC
to exclude from gross income up to $600 (adjusted for inflation after 2018) in gain from the
sale or exchange of virtual currency for other than cash or cash equivalents. This bill was only
introduced but did not pass the House.

H.R. 2144- Token Taxonomy Act

Introduced on April 9, 2019, this bill provided cryptocurrency holders with several tax
benefits. Cryptocurrencies would be eligible for tax-free like-kind exchange treatment,
could be held in IRAs, and related gains of $600 or less would not be taxable. The bill
would have also provided that ICO (Initial Coin Offering) tokens are not treated as
securities and preempt state blue-sky laws.

H.R.3273 - Safe Harbor for Taxpayers with Forked Assets Act of 2021

This bill excluded from gross income, for income tax purposes, any amount received as forked
convertible virtual currency. It also established a safe harbor period during which certain
penalties and other taxes applicable to a taxpayer who gets a forked convertible virtual
currency are suspended until the IRS issues regulations or guidance, or legislation is enacted,
that addresses specified issues related to the tax treatment of such currency. The legislation
focused on the support and development of virtual currency technology, as well as the
establishment of a safe harbor for taxpayers with “forked” digital assets.

H.R.5045 - Blockchain Regulatory Certainty Act

This bill exempted from certain financial reporting and licensing
requirements blockchain developers and providers of virtual currency services that do not take
control of consumer funds.

H.R. 4741- Digital Asset Market Structure and Investor Protection Act

Introduced on June 6, 2021, this bill attempted to provide several agencies with explicit
regulatory authority over virtual currency. Treasury would be given the power to regulate
and veto the creation of stablecoins (i.e., cryptocurrencies intended to maintain a value
approximating a fiat currency, generally the U.S. dollar). The SEC would have regulatory
authority over cryptocurrencies treated as securities (including those providing the holder
with rights to the equity or debt of the issuer, interest, profits, or voting rights, dividends, or
liquidation rights), and the remaining cryptocurrencies would be treated as commodities
under the CFTC regulation. FinCEN would be given regulatory powers over services used
for anonymizing cryptocurrency ownership. Digital service providers that service U.S.
residents would be required to report with the SEC and CFTC.

92


https://cointelegraph.com/tags/taxes

H.R. 6006- Keep Innovation in America Act

Introduced in November, 2021 by Rep. McHenry and Patrick T. This bill “expanded the
definition of broker, for purposes of tax information reporting, to include any person who (for
consideration) stands ready in the ordinary course of a trade or business to effect sales of
digital assets at the direction of their customers”. It also provided for reporting requirements
for virtual currency and required a study and a report on the treatment of digital assets as cash
for purposes of reporting requirements for cash payments of more than $10,000. This bill was
introduced but did not pass the House.

H.R.6582 - Virtual Currency Tax Fairness Act of 2022

Introduced in February 2022 by Rep. DelBene, Suzan K, it is a follow-up for the same bill
introduced in 2017 and 2020, which excluded from gross income, for income tax purposes, up
to $200 of gain from the disposition of virtual currency in a personal transaction. The Virtual
Currency Tax Fairness Act of 2020 also proposed a $200 exemption, but that bill did not come
up for a vote. This bill was only introduced but did not pass the House.

S.4608 - Virtual Currency Tax Fairness Act

Introduced in July, 2022 by Senator Toomey, Patrick J. This bill is a modification of
H.R.6582, which wrote exclusion did not apply if the total value of the sale or exchange
exceeds $50, or the total gain exceeds $50 (both amounts adjusted annually for inflation). This
bill is introduced but did not yet pass the Senate.

Responsible Financial Innovation Act

On June 7, 2022, Senators Cynthia Lummis (R-WY) and Kirsten Gillibrand (D-NY))
introduced the highly anticipated bill, which sets out to create the first complete regulatory and
bipartisan framework for digital assets. The bill intended to establish some legal clarity for
regulators and the industry and to protect consumers by providing a range of disclosures and
clarifying settlement conditions and rights over digital ownership. The bill would also treat all
digital assets that are not treated as commaodities or securities regulated by the CFTC.
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3.1 Existing regulatory authorities over classes of crypto assets

Crypto Nonfungible
Crypto security commodity token Stablecoin
Regulatory
authority if
U.S. Securities gggilstration, d f’issets iqyested
and Exchange |st<':_fo sutrje, an N/A N/A in slegt_m ies,
Commission afTs including
authority government
debt, and not
issued by a bank
Internal Authority to require individuals and businesses that receive income from crypto

Revenue Service

Financial
Stability
Oversight
Council

Financial
Crimes
Enforcement
Network

Federal Trade
Commission

Consumer
Financial
Protection
Bureau

Commodity
Futures Trading
Commission

Bank regulators

transactions to pay tax and require crypto brokers to report tax-related information

Authority to designate systemically
important issuers and market
infrastructure

N/A

Authority to
designate
systemically
important
issuers and
market
infrastructure

Authority to prevent use of the financial system for money laundering, financing

terrorism, and other illicit purposes

Authority over unfair or deceptive marketing acts or practices in spot transactions not

involving banks

N/A N/A

Anti-fraud and

N/A anti-manipulation
authority
Regulatory

N/A authority if assets
issued by a bank

N/A

N/A

Regulatory
authority if assets
issued by a bank

Regulatory
authority if
assets are a
consumer
financial product
or are used as
payment

Anti-fraud and
anti-
manipulation
authority if
assets not
invested and not
issued by a bank

Regulatory
authority if
assets issued by
a bank; possible
coverage by
Federal Deposit
Insurance
Corporation

Source: Securities Act of 1933, Public Law 22, 73rd Cong., 1st sess. (May 27, 1933), available at https://sec.report/Form/Securities-Act-of-
1933.pdf; Securities Exchange Act of 1934, Public Law 73-291, 73rd Cong., 2nd sess. (June 6, 1934), available

at https://www.nyse.com/publicdocs/nyse/requlation/nyse/sea34.pdf; Commodity Exchange Act of 1936, Public Law 675, 74th Cong., 2nd sess.

(June 15, 1936), available at https://uscode.house.gov/view.xhtml?path=/prelim@title7/chapterl&edition=prelim; Legal Information Institute,

"12 U.S. Code Chapter 2 - National Banks," available at https://www.law.cornell.edu/uscode/text/12/chapter-2(last accessed February 2022);

Federal Reserve Act of 1913, H.R. 7837, 63rd Cong., 2nd sess. (December 23, 1913)

3.2 The existing roles of federal agencies, by type of crypto market infrastructure
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Crypto

brokers/dealers

Crypto
exchange

Custodian/wallet

company

Decentralized
finance
(DeFi)

Regulation
of

Regulation of
DeFi

u.s. Regulation of Regulation of Dezeio
Securities brokers/dealers fr)‘(:thanges companies that tarf’ar‘;lf:;'g?s
B ange  mensactinfaciiate  holdenBle T otherwise
Commigsion s;.)(c%rities crypto custody interact with
securities crypto
transactions securities
Anti-fraud
g:;l:omy Anti-fraud
Anti-fraud exchanges g:tg:omy over
authority over ;gca::mate applications
brokers/dealers that utilize or
that transact in g:)yrﬁt:md“y Anti-fraud otherwise
Conmoy OIS e (USesctony  Shsiomelsacteih
Trading regulation of ;(:.Ng:lation of hoIdF::rypto coyr'r)'lmodities;
Commission brokers/dealers execpution commodities in regulation of
that engage in facilities custody DeFi
crypto i that art')plications
B ey facilitate that engage
erivatives crypto in swaps of
. crypto
ggmr:t?\?;ty commodities

Regulation over

transactions

Regulation of

custody services

Bank brokers/dealers if they are
regulators that are bank N/A provided by a N/A
subsidiaries bank or bank
subsidiary
Federal Atthort fai d - Keti -~ =
Trade uthority over unfair or deceptive marketing acts or practices in spot

Commission

transactions not involving banks

Regulation of
crypto wallets

that are used for

Regulation of

3 consumer DeFi
Consumer Ereogklgf;}%r;:(ers financial applications
Financial tHatare bart of N/A products or that are
Protection apa me?lts services; consumer
Bureau = Zth regulation of financial
4 wallets that are products or
partof a services
payments
system
= 2 Designation
Financial Designation of Dfesngnatlon Designation of of
Stability systemically - systemically systemically
Oversight important isr%Stngal(r::lly important important
Council brokers/dealers excr:han a5 wallets DeFi
9 applications
E'r?r?_:gal Designation of institutions, trades, or businesses subject to "Know Your
Enforcement Customer" compliance, records maintenance, and suspicious
Network transaction reporting
Interna’ Third ing of lated inf ion ab
Raventie ir -party reporting of tax-related information about customer
Garee transactions

Source: Securities Act of 1933, Public Law 22, 73rd Cong., 1st sess. (May 27, 1933), available at https://sec.report/Form/Securities-Act-
0f-1933.pdf; Securities Exchange Act of 1934, Public Law 73-291, 73rd Cong., 2nd sess. (June 6, 1934), available

at https://www.nyse.com/publicdocs/nyse/regulation/nyse/sea34.pdf; Commodity Exchange Act of 1936, Public Law 675, 74th Cong.,

2nd sess. (June 15, 1936), available at https://uscode.house.gov/view.xhtmI?path=/prelim@title7/chapterl &edition=prelim; Legal

Information Institute, "12 U.S. Code Chapter 2 - National Banks," available at https://www.law.cornell.edu/uscode/text/12/chapter-2 (last
accessed February 2022); Federal Reserve Act of 1913, H.R. 7837, 63rd Cong., 2nd sess. (December 23, 1913), available
at https://www.federalreserve.gov/aboutthefed/fract.htm; Legal Information Institute, "12 U.S. Code Chapter 16 - Federal Deposit

Insurance Corporation,"” available at https://www.law.cornell.edu/uscode/text/12/chapter-16 (last accessed February 2022); Federal Trade
Commission Act of 1914, 15 U.S. Code § 41, Chapter 2, Subchapter 1 (1914), available

- A 2ok

& -
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at https://www.ftc.gov/sites/default/files/documents/statutes/federal-trade-commission-act/ftc act incorporatingus_safe web_act.pdf;

Consumer Financial Protection Act of 2010, H.R. 4173, 111th Cong., 2nd sess. (July 21, 2010), available

at https://uscode.house.gov/statutes/pl/111/203.pdf; Financial Stability Act of 2010, H.R. 4173, 111th Cong., 2nd sess. (July 21, 2010),
available at https://uscode.house.gov/statutes/pl/111/203.pdf; USA PATRIOT Act of 2001, Public Law 56, Sec. 359, 107th Cong., 1st

sess. (October 26, 2001), available at https://www.govinfo.gov/content/pkg/PLAW-107publ56/pdf/PLAW-107publ56.pdf; Legal

Information Institute, "U.S. Code: Title 26," available at https://www.law.cornell.edu/uscode/text/26 (last accessed February 2022).

Table: Center for American Progress
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