creative
comimons

C O M O N S
& X EAlI-HI el Xl 2.0 Gigel=
Ol OtcHe =2 E 2= FR0l 86tH AFSA
o Ol MHE=E= SN, HE, 8E, A, SH & &5 = AsLIC

XS Mok ELICH

MNETEAl Fots BHEHNE HEAIGHHOF SLICH

Higel. M5t= 0 &

o Fot=, 0l MEZ2 THOIZE0ILE B2 H, 0l HAS0 B2 0|8
£ 2ok LIEFLH O OF 8 LICEH
o HEZXNZREH EX2 oItE O 0lelet xAdE=2 HEX EsLIT

AEAH OHE oISt Aele 212 WS0ll 26t g&
71 2f(Legal Code)E OloiotI| &H

olx2 0 Ed=t

Disclaimer =1

ction

Colle


http://creativecommons.org/licenses/by-nc-nd/2.0/kr/legalcode
http://creativecommons.org/licenses/by-nc-nd/2.0/kr/

F7hajge] )
H

8

20234

L
;O_l

L
;Oﬁ

—



A=4 Ah IE #

o] =ES YA Aoz AEY
20233 44

AEdiEta ekl
Watst A AT
o] 3}] =

=

ojsje] wha} BelEEg AEY
2023 44

9 d A &MWF(%
o T K Bk (o
9 4« «firﬁ‘)/
9 a A ZL (21)

4 W K- ]]fﬁ (9))

[‘_.




ZEEE

e 7S A=) i fRh AR A wE A AF
ol A=Al e =2folld STt olEH oz HH A

= 735 WA Ao eEAel dAHE o] Itz A
2 Aol1, HYAUL o1As= ASo= A AA HAT}

ofof sfmz FFUS] o] RAHE A5

=R 18731 £A WS T3 AL AT S
2ol o)t} dsleiof gtk %i‘g SFstlal, o] =
21491 Mds AR 28y d53A Sl
ol2E| Aok HA-H Eo o] AT olafETt ZF2of
Aro 2 ol SHA FAlRte =M A= I oujd
ol&¢] & Tt =y AEE A
SAAL} AxA 5A Sl ot qA Ao AU
A= Bl S EAT
T A839=, 711‘@. xﬂs4zoﬂ ofte] ti¢AdE A AW
q

ri

X

_L4 =

B oo
i mlo o 2 rr &2
e
rﬂ

=

1

[e)
‘g T
Gl e 15 oBE ga, Sae) ABoE Bl AAdes
$9] F9e] BA B4 @etia FrhEd o SUe Ik A
AYTAL A AR oSl webd WA BB o
by AT 5L B 0GR PHOR wAPNS S e AW A8
o]
ksl

u
o

Lo
o
o
ih)
oL
2
)
L)
X
n:?L
ok
x
o
utl
o2
do
ot
)
o
1o
—ln
il
-0,
o
ol
ol
K
Og{:‘:’
o
[0
o

2l

Z AlF A2D)ole =7k Hddol ATz A=A, it PPa
s AVshe T BA FEe T 2E3] 3 AR AI839

2 =
Z A3ghells 77Fe] Fdo] viAETh Eg 55U 1981d =TI,



o UAWE} N= Hdof ARs), A T HolEY dHS S =7
& A= FAE SHEstaA sh, A7|AdE Z7hld ARE
g 0|83 ZAE A= A=TF FES] A7EI ok
P It o g AYS FHeta Atk BriEY, AR FY H
Eol A1AdA A4S Fi W st d=S gad fFEERH 3
< Fsta lerm=w FA AR AHAT HHY BAE dEHoE WA
Aol dnt. # A Y(negligence) = AW EH, Fo|oF
HALH o2 Wsls] gfom, 2001 vl AR1ES F3dkd Wednesbury
I718kaL, 2018 BWlE ARIS Sl ofn] APHARe] ookt <
T 34 - A - &4 (fair, just and reasonable) 7|ES Z-831A
AT S, 2000t o] Foll= FojolF-o] A WHE €I =7
A AE HolEe A=} o] FoRith
U= A7 = FAHAS sl glov, FTCAS AAFoE A
AR gk FAHA L o5 AL ok 1y FTCAE FHHA
Ae7} ALEHA Fe= BrEA U oR AFAY PAE AL 9l
O R2e] A AHgo] AFde PAR THHER FAAF] de AR
ok " FARFo] AAHA] = AYAR= A ARERIe]l 1189
B WA 3k B aelol thete] FHe wE BRI Ade Aok o
Ao 7 FAIA (negligence per se) W7} AE&E = A=
718 A3 FAHAl R 34 Al tid AEe I UiA
ok At 4L Edlle diRE R 9 ik A
Hey, g il Al AFHo=w AFHT

S}

Lo

kKl

b

Ir
°
2
rit

a2
Pk
of
ﬁi
=}
H
lo

oX 9
o
> Of
—d
(o
o
X
1o
lo
—d
lo
=
ofo
o
i
i

~od

A oF m= WY Wil gL Fo

oy o
o 1o
N
AN
o
utl
E
i
o
i)
(1

o
2
%0
2
>
-
é‘
L
iuj
oft
ox
[o
AN
QL
rlr
td
=
ro
v
rlr
S
[o
_1 {
[40
9#
pach
£ o

T Bdel e w7ke] whgAel B

2
o
u
113

o
S
i
£
X



o] o J__TLO = =
slelRe] Sukg B BAE, o)
& H7kstr] o
e ﬂM§T1Tﬂﬂ$q =4
O“I’E]lo] ?_]_Xc_)] X] o)1 }‘ HXC_)] ) U] Oﬂ/\‘]
LE R 007]‘ 3l
UThH= A7
£ = %! HA 7}

=
W Az o e
o7t Qe
A=A sk e A

e
ri
r
i)
2
>0
o
al
utl
&
iy
2
oxl
ol r
o,

]:H}\l— _\),]-7:] [H .rol ﬁ‘! ]:l_ Zq [e] 6I—O ;(-] 4—73 o OJ
- - - - ‘I_O 7(“0]___ —‘04 _] | )
= o) 1 (@] = O] q_.- ! ~Z 37
1 T Y Yy a S T a= &) 1 OO ] 016 1 [e)
64 [9] 7 Z =z 01 |H6|— ::EIL7 Zq A '.Z ﬂ _,_a]o _\ll

]E 1’0o “1_]_]:] ] ] o - —
Iﬂf’ﬁo 7 Lz A E’E’j_’_E X‘]%X]ﬁ oﬂ ol
]:] ]



Ro1elA, “eslane) gadel w4
deke] 712o] FrE AAA BRsit) oj4d R muye wE g9
1o gASEA FalA TAE GrjsHE A

Wom
N
)
( -{m
2
?ﬁ
XN
=
Hu
=2
(L

g3l AYTAE WD = UAA
WA A7 MY R olsfstel At Bast

2o Fr AEE QAo wes o, AU 9 gl
oo MAA A TN 9 ARy ddxow Iy 2
MAE Sops stk Jeht vaE ATE Sa gABYe] B
A3 WAl EARTHE AL ST W) AR Fuel T
Sk R, A Ao, AohA PA) LA Tefst kel o
o A YA ket Zolo] AR FolF Akl 24 TA e B
B, Al Selsolol ahul BANAE oldle TaA Ansl ARe
@ A=2A Fesolol @k oo} 2o BHAN $Vele Zrb
o) A APEE e FHA AV AP o Wekd Baiel Utk
. 279 A1gle] ofUeh 3Rake] o] lgE 4 glojof s, WA W

4 5

of tsiM= fRstd 1 AA 2 5o ol AofoF it

ﬂli

juked
rr lo

X

mgﬂ

. _Pé ;\9

Faol: FrhY, A7, DARY, AR, FY, NEH, TP 59,
e

3 M 2019-39288



O O] TR ottt 1
O TLO] B Q] trrevrrreseret 3
ANAE AB)Z] TLFE corevereerssemmseniseisesis s 6
1A DM AESF TFAL Q7] o 6
I Z7HIAF AEQ] GEE oo 6
L Z7HRAF RG] A e 7
ML HAAE T2 QALY TFOFAL o 10
A2 BITLH TP oo 13
L B O] 0]0] Hl T QA vt 13
L H]TEH HPEHE O] HEF] croverseeisnessessisis s 15
A3A DIPENAF A TEQ] HIEL corvvvesssrerosserersssensesssses s 24
I BH]TLE] T QAT ovvreereseeseeiee et 24
I HPE R ] EZ2Ad o 26
111 o] lfvt':oﬂfﬂﬂ B JIL cerermreesmeriire i 29
AR A QTZAL] BT cereereerrerententantiiiti 39
FPTTD TEBF 25 oottt 39
L Z7HAF AE TR e 39
T SIETRAD oottt 62
I 3 3§ Z83} TP O] THA] v 73
IV. YA 0]2]9] TFA THEEF])ZE o 79
V. ZTF T LA 90
F2TD TEQ] weorrrrereet e 94
L Z7HAF AE TR e 94
-7 - _-{—-i: =T



1L 31]_/\21;31'4%]' ................................................................................................. 116

L Q3 8 Zr8Tp TAO] THA| crrvvrrerormssenessnsessessisesssinnnns 121
IV, THAD FFTEZ] 2 e 123
V. ZEF T ELAL o 125
AIBTD GJ T cvvrersseeiseiis i 129
L Z7FAF RIS ZRT o 129
T TFATFO] covreisieiiniiieis 150
I, 3 30 Z83} TP O] ThA] v 157
IV, THAD FFTEZ] 2 e 167
V. %_Eg- 1;_; _E_}i‘] ......................................................................................... 177
AATD TI]TE vvveersseeeseissee s 182
I Z7HAF A TR e 182
TL TFATFO] covrririiieiiiis 199
I 3 3 Z8a} TP O] ThA] e 202
IV, THAD FFTEZ] S et 206
V. %__@- Ig_l ,E_@‘ ......................................................................................... 207
A5 FTF T T T| oo 211
I A7) A3 R Q] MBS oo, 211
L M3 P 2h8ol] that TA FFETRO] THA| v 213
1L 7]./}31— A]-a:ﬂ_q T,t_l_/:l‘ ................................................................................. 217
TV, B oo 236
A3A STt ZTHRAF AZNL) AJRFA rrereerssersserssenisenisesisessseissenns 240
A 7N AE] AT FRA 240
L %7]-3]]/2} z{]gg] /g;‘é_] ............................................................................ 240
L 98 A AAT TP QA oo 243
ApA 71320l Ba AU BA tIBF FI} e 250
-8 - ,{—-:: =T



I TEZO] L] cooereerereeeereseise s
TI, T 7T orreemeemeee

X
o
R
b3

e

<% =E)>

<3 1> Z7HIA UG QUATE AR o
< 2> ZIHHIAF AL EATE AFE] coovveerreerreeesnss s
<% A

<28 1> 7]50] HPHE e
<73 2> 0] RO 75T HPHHE
<3 3> Z7PH ZT7HIA ARl 8 e

¥ k'.'l_-|- | '..-:-'
i’y 2] S]] &)



O O] TR ittt 1
QL] B Q] trrnvrrrrseret et 3
A1AF GUIFE] TEF ot nes 6
A1A ZIHNAF AESF TFAL Q7] o 6
I 274 AEQ] GEE oo 6
L Z7HNAF RG] A e 7
ML AAAE T2 QALY TFOFAL o 10
A2 BITLH TP oo 13
L B 0]0] T T QA] st 13
I B3 HPHE O] HE oo 15
L. Z]5TR0] vt 15

2. BT HITH HPHE e 17
A3A DIPENAF A TEQ] HIEL corevverssrersssoeemssssnsersssss s 24
L B]ILEY] T QAD woreerrermetees et 24
I HPE R EZ2Ad oo 26
1. HAIO]Z L] AL THEL e 26

2. A3 AT HFE o 28
111, o] lfv‘f‘oﬂfﬂﬂ B JIL cerermreeemereti e 29
. 0] O] FAA] ceerereerrsersers et 29

2. AL BITLE] HFEH v 31
AR A QTZAL] BT cereereereererentintiiiiitit s 39
FPTTD TEBF 25 oottt 39
L Z7HAF A TR e 39
- 10 - X &l



=
2. E7FHAF BRI I e 42
3. ZTPEIAF QY] Q7] e 48
4, FNOYO] AT wrevvrreresrssriseis st 53
5. WAATAS HIFE EF oo 54
6. AAMA Q0] TP OfEL criii s 60
T SILTRA] oottt 62
1. SFETRAI O] ©] Q] trvrrrrrisriseiiieiii 62
2. APEAF 1Al ZIATEO] BT coeerreessernssseeeesssenisen 65
3. TRALO] ZEA it 67
4, TNOTTIAL crevveiiseiseii s 68
I 3 3JA Z83} TP O] ThA] e 73
1 A TR TR i 73
2. ABEZ O]} FE o 74
3. QA TETET] 3R oo 77
4. %%%ﬂg 17;” ..................................................................................... 78
IV. QA 0]29] THA FHET|Z2 covveremrsinenesisseessssessssssse 79
1. Ia-{l:y,]_/\a]jl,]_ %.31]_/\210 _’_‘rl,‘li_ .................................................................... 80
2. HIEFRAI O] THEET|ZE crvvverssenseeiseiseissei i 85
V. %..i]— lg_l ,E_}j‘ ........................................................................................... 90
1. A7 AT TRAL Q1A oo 90
2. T T et 92
A2 TEQ] covreriseeiiis s 94
L Z7HAF A TR e 94
1. SRR HE oo 94
2. E7PHAF BRI LT e 96
3. EIFHIAF QO] Q7] corvrrreeieerriererrn e 100
11 - J:x_'é _'\.:_".'._ T



110
111
113

Z]
==

6. M3} dat

115

116

116

117
119
121

2. APEHAE TRAITRO] BT cvvveeerreseeseesseeiseississ s

I Y3 3A Z83} TP TA] v

- 121

do
ofo

aa

122
123
=125

-
i
B
ToR
o

125

127

129

129

L Z7FAF A ZIT e

129

SJAFA] HEZ] cooeeeeei

L.

2. =7}

134

FQJO] TET] wevvervrenreiiii

!

»AO

135

146
147

E
= =

Z]

B A A}
2

4.
5

150

150

151

AUHAF TR O] R Q] evrrerrrrrrrini s
2. F7PER Ae) e

L.

E
=

153

3. APHAF F20) 0T O UETRO] FHA] woverreereerseeis e

Ho

p—

1
|-
i

- 12 -



I Y3 3A Z83} TP TA] v 157
1. WS o5 ul 880 AET T s 157
2. APHAF 2 ARl Th THAE Q HAL e 159
3. GRIHO] GIBF e 164

IV, THA TFEEZ]ZE oo 167
1. 7]120] F20) Q)T THTET|ZE oot 167
2. HT FO O T TITET]FE v 171

V. BTG Tl TLA ittt s s s sssassees 177
1. Y AT T2 QI v 177
2. T T et 179

AT T TE ot 182

I Z7HAF A TR e 182
1. SAFA] HEA oottt st s 182
2. ZTHAIAF QO] T e 183
3. EFEIAFRIO] Q7 e 185
4, FNTFTH R ZEF oorerveeerieee e 189
5. AFEAF Q)T FIA] covvereeeerereirieiieii s 194
6. HAT} FIFA B o 196
7. AAMA Q20] T OBl s 197

L FFALFT O] ettt 199
1. T FPETF U] e 199
2. APHAE FFAITEO] B L coveeeeeeeseeieeseieieiei e 200
3. AHF AFLO] HMOITO] THA v 201

I Y3 3§ Z8a} TP O] ThA] v 202
1. BAT 2 (negligence per se) FHE] e 202
2. AHPA T O HEaF TR TFA] oo 203

IV, THA FFEEZ] S oo 206

13 - &2



D B B s 206
V. Z8F T LA s 207
1. YT T2 QI coreeerreireei s 207
D T T e 209
A5 ZFF G T T e 211
L A7) AT QO] BB oo 211
L 993 38 2rgo] tfah T TTETEO] THA] oo 213
ML 7FAF AFEIQ] BLA] e 217
1. O3 AR TPTE AFE] -oovveesrresoreesssesssessisssssesiissnns 217
2. AFAA B o] TRBE AR everrerreesresrmieiei e, 226
3. AFEIG] ETh e 235
IV, B i 236
A3A Ut Z7HIAE A0 Q] AJAFZ] e 240
A Z7HNA AE] AT FRA 240
L Z7HA; AIEQ] A e 240
1. 3 2 ZPIAPHS] 8T B e 240
2. THEQ] QA e 242
L 9P 8 AATE TP QLA oo 243
1. ATA A 7)Z20] FJA] v, 243
2. ABA AFA 7159 AL T o 245
A 71F2A 0] B3 AL A TR TEF T} s 250
[ TFZO] LR correreeereeseesseiess e 250
TI, ST coeeeneeneenenne e 251
1. ATZ AGA F)F0] FLBA] oo, 251
2. ZEo1o] Al Tl TPFFO] crrvrrererreree e 252
14 - -'jx'-‘i » 1_'.5



A4FE QOF Hl O] coveeteniintii e 256
;j]— RS §-]_ ..................................................................................................... 261

<% =E)>

<T 1> Z7PAF AL QATE AFE] oo, 246
< 2> ZTHHIAF AL EATE AFE] e 247
<19 A

<28 1> 7]50] HPHE s 34
<73 2> o] =R 75T HMPHE 37
<38 3> Z7PE ZTRIA AEL] S 213

- 15 -



A7 27

o] syxg ol ZoAE WA AsE WAAL THE S0l B
o] WHIE Fejolth. Frhg AZels Frhel A R Fke] Aol B
819 A, ABAA B AR B A 9 Aol B AR E

A, WP AW Alole] BA, WRAF] B AN F2A T ol
M9d QaFo] hEHOE A 9ly] WEolth HaAR WuwE 93
A A - 3NA - AAR - BeE e MnE B8 1 e Ul

gk o] wEelHE TEe A SAlRA Zhae] =bug

]_
ASE PP e AR, B, o8BSl NEL 715FAH BHAA

2 al, =
o Gl HEA AAol %@f& 59t 7 ez BAE %ﬁ—w-
A7 ol AP A FELA AAHL Y
obiel Aol Zgolt 22%
o gAel AFHE A Tl
A FAHS AT 5 AL Aol E‘l‘?ﬂ, m%zﬂ%' 3 94

g e et tisHe AFEA A9se] AHYLAe 1 HAYY
< YAs] oHUAWD thEH

D oiEY 2014, 10. 27. A3 2013T8217962 BHAFEA A9z7F - Fagta
stegts, FA|HY AFg v MY AF9s 379 19 e A4



FEA] Y= o]Ent TP ol AFsEE olof ti-&
Y FEE AAS] oJfHuir FAIEHAY) 7MY Y-S AAFEHA
itk 1y oS 2022, 8. 30. ALl A HEANS
e

<

g

of

=°.=I",

TR

N

N N
T oof o oge

2 2§ Aol Yo FHggo] AAHOE Hol An
BasgoBs b Aol HYBThs AFHL BHS
T trelde S8 SThY Alss wBastel 7z 3
APHEAEA T BL(REEDS] ZAYe FASAAES H7ke]
2 AR Siste] meFoE UdBEA @
2ol WmHA ATE Fo Qe AL
YA A= A THEe sk ﬂlEEH YHEA, 32 Aw
o 24, B4 ¥u U WE, FH AP B, A8 AYE BF UF
o Hoplop ks WgoE ootk FrhY AEE TEAC
Fvbe] el the WAG A FHolA Gl sh, olg@ ol
A F ASE FUABHH ANAYESEED CZE] AES
ga) Aol AWAL Ty 98 AEEAe] 4R aWstelor & 2
=D

b

ol

mﬁ o
rr
o|N
o
1>
tlo
& -
ok
pach
31
Ji

r1 . S

o5t B 9lo sfgditia ®Br] ojHoa BASHATH)

2) i 2015, 3. 26. A 20120H48824 FA(XFxA A9sIt AFHoE WY
A Hd-FER HAHJT stuets, dEHY UFE2AdA PAE 159
A4S W 71 EA S G7IgAHY At #Aste] dHHoZ =
9l Aol thelk BAA AAF e A Holzty AAEAT)

3) Y 2022. 8. 30. A3 2018tR212610 AL A H4

4 BPAE 7R N - APHAE iAol FHA Ao R, Y
AT A623, 2020, 27-69 FH=x,

S HHAE, I7HAE e NS - APEE di A delA FHAE Ao g, P
AT A625, 2020, 65H =



ERe Fp AR MnE Fo Sl tE AR 3]
Aolth. B3] Frh Ao Az WA 2§ SPPAel ARHE
o] o} petel BAE A E

3}

S T D
A ek ok M AR O A Al ol wekel A

e wlge wol stou), Al mlay ShxSe] AE
= 5 t A%t gor A7t
A= wagel 7 J1RAel Yeew AR Yt o w=EelA =7}
W AEe] A 2Ae B3 el A2 AT olfs FrhA
ASE 1947] olF B WSERE drjol o214 WY B4
FAo)7] Wgolth. 24 F7}h 2@ olF BHol ¥ svhe} WA FH

5 3

_4

5 751_,_ 7Holo] HE HgRkS = s e tiste] 1YlEtEE
ko webd 7k AsE 7z yelel 3AW 2ds dysA #us
ol Qith= HolA uimwel ojej7} gk

Al duld n2des, s7hd Aze 9PEA 5212 B
A - AEA BAolehs 1% WA FAFUT, Y A o

0 19417] o]F YL F rpxe Z Wt tisstA HdH AA, 2
Sl AE7L BRAPoRH o 7
Sl Atk aen olze 2
o 3 2gel US| 4t qAAo= 9l YA Aot AU
EoiZt H3 =4, A A e @Rt} A gL oA ®
Ak AfFel Aol felol FAsHE Agold Pl Vgl %%:a

1 & Aol Francesca Bignami, Comparative administrative Law, in Mauro

E

40 2
o

ol

o

N

OH ol ol

g 1o
e

= > 40 Jr 4o
32 o 1o o N fo

-N
Y

Bussai and Ugo Mattei(ed.), The Cambridge Companion to Comparative Law,
Cambridge University Press, 2012, 1459 %=



AogA BRe] HAAYL A=A ¥l weh I/ Aol 2
<ERE! EH%X”"‘OE Aok 5 slgs A
=

k=
ok
)

g

N

i
__)&l
2
2
>

ThA14d). o]F vlarge] e, Hlﬂﬂé WHECEA 75Tt A H
W PHES NS ARY). ST AlEs
A=o] s ¥Rk olle}, FAHA e A3}t H
FEHAE FYolBR Hue] S50l AdeS BRItk TEa g7 Al
= A et f8e Ura, 4 A3l oet e a3 Axy A4 <l
Ao W&ol AAE=A A= Iy Azl gk HlwE Fa ]l
12 gk vt 34 = =)
o] QIAEofoF s, I Athol] glo] AHA Xé%“é 9 8o
I Yok Aol 2ekske] 94%«1 A A ol A
Hogts s FAske A8 o211 YA, A Fod] Agse &
A7F FAJAA FRAFCHAI3A).

A7 As AL st TYd HulnE A

s
Wy ASE AW, FRU S AASA ehx, GRae]

= =
= i
AH Ade Bt bl AZAYL A, PEA- Y BEES W

MEet ol $HTE PAHAA ] EASHE B¢ DA 2A

];‘40}&1 1 9 T4, A 7 o 8dE Sske

i 1A o] o] FofR AL UTKA14). Oégfho: HAeA oz 7Y APH (A

53 A< ‘17‘33}1, BE HdolA =71 A

oA =7l Bk HeElZl AYE] sk 540] Atk & &,

& ZyhjAtel e F8 HeEE S8 343 w3t

A1 o= Aotk Y= HENAE I Y3)(Law Commission)s= 2004k

o

GENA A EE Aok = s o,

)
>
S
dlo
filo
ﬂllo b

)
o
)
<)
v
iy
=
o
40«
of
J-LI
g
b

7 X(Minors) v. Bedfordshire County Council, M v. Newham London Borough
Council[1995] 2ACS} & F2 g Eo] AuEr] AlZslTh

8) https://www.lawcom.gov.uk/app/uploads/2015/03/Remedies Public Bodies Scoping.p
df 18-31H Fr=[E Al @ 2022, 11. 21.]



2021d HEAEBrexit) ©|F FHAT &3 e T¢ FuiHel wx
EUHe &35 AostiA]l 7ol w3 EUge Fa Q] Z&3iH
Z|(Francovich) ¥2Zlo] T o Z&HA Fevhal A= &ttt =7}
Hj el difF]le] JAEE F93 Aol JIAEHE FYo] EA s
R, FAA]] FoME AT Ho] Y go R AARFEHY,
HHSwk gl ANt A AAdS HHo] O HHI BHo] Atk
(A24). =L A-¢ =7hIEY dedd 2 vAAS #ES JAA AT
T7HlE AEE st dMA Als, S4B AR g 534 2
AFA mggnt ojydl, A ATE B3 IvhAe] o84 Adol &
5] o] Fojx|aL Utk oo Wo] 7MY AdS FEde o] FHFH
S WA AAFFe=A FAH AR A8 FE A|AAL Tt
H7PE ATKAIBA). vl=2 AiA o g 7ol BeE =97 Eol H
o} el FHH A (Sovereign Immunity)2] ©d, APH(FAE) A
"AYEH AR I(FTCA)Ol ofste] FHLAT AFAad S <13t
EXo R dt}y Ty ‘AT (negligence per se)©| A-8-2
o= FAYA Ao E A I WA FAHS|E (A4
). AsAeAe ol We&e T3, AVAdE et e ZRxs

mﬂi
ol

2R orr Lo
juksd
30
e rr e XN
ox M :E‘
%)

do o

=

o) A% WA z=Aol tid iAol AHHA Py ,
9 WHI Yt SY, T, NTY B FTAY TR g FY
Mo YAF T e AR Wit NG FololT FEoE WolE

Qg ERATHHAISA).

A3 = 71gZ2X]o &3 Y 2022, 8. 30. Al 2018TR212610 #
Agro)x) A4S =3 YA 71329 HE - Py o g FHEU9
A QA AAE AHEL ol A Huy ATFE B3 ek o
S AAPE S AR} St



A < 1

AE 7 Az F4 a7

AR o2 B yEtolA =7HlE AR S7HFFAJERESED =

BH A (sovereign immunity)2] AFANA =7} AP AAI FAUIYS
HREhs wero g WA Qoh) o]F I M ATe AAEA 2T
yAo Asd - AeA BAolge A IANA FAEJL, DTN =
=7F A A gxiocw FFYL 19 - HHS gEt=A ofF B
AFRD o] &3 ddst] et Bl=S FHshA HA

L Z7hg AEe] @

Al ofve] Frh AEst WAEY] o WEE AR BHas) We
ZAsTh BRANE d9ow s T W ARE SRl o
A, elsle] oA, SalAel thE B TEla BHAE A £
Bate] AL BT olF %7}“%1 AR N e Aol we

BHOF Fohs AER WSSEA, T} Aol AT Eafol tiak A

dalof sl 2AS oA Zojop & AAATL EAl HAYT =77}
zng Mol BoEr AS ;A =go| LA - AR RA o] ok

el ASols FARAe EAE A3 AFSEAE W] W
SRSt AP BHAS Aol Mg o ARHow Frje] A
A7 SATEY W, F7he] A4 Hof P I AT BHUS

rg’ﬁ rlr

=Ol:4

0o do W e m1
tlo it nlo EE

) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press (2003), 7% =
2) Basil S. Markesinis, "tort", Encyclopedia Britannica, 1 Feb. 2023,

https://www.britannica.com/topic/tort[ =L Al : 2023. 5. 6.]



Ao 7tz Qdall Z7HIE ARE AAsloF ke dRNME APEA

FAA wge] 4 Qo= kel AR T nEelT, YHe) My 5
Ao B8A 52 meistel Tk el BHS FHA A £U, 3 99

i
of 29, &4 Fa 4o B ol Foiof o Hothy W 384

do] &A1 He FHlMe YPaE) %ﬂﬁﬂ*&o} o]ZHoT WFAES B
Tt e Sithy) o =FQl HadHs oy FoE FarolAe #
Hhy o]l Z7thel 91¥E pol} Bl fHOH/H% AL Igsta,
FEETAY] A e FI3AEEY] A 2 &do= st el F
& 8l IAHE Afole 34 P 4o He 9FH o nE HY
o] JIAFHATEO ol2F B¢ =7t AL WevF AP AR g
H71% SATE) F, w7hE Ass A B A4 - AEd BRAS
FHA A F, FFAU] AY T HH Atele] 11gTHANA FAEH
o] sttt

. =27 Alxe] Az

F7PIGA RS AL FTtAl ALHe A T2l ¥ =oolt
39 27187 gAY 2T 7 AP Btk e 5Yst

3) Congressional Research Service, The Federal Tort Claims Act(FTCA) : A Legal
Overview, Updated November 20, 2019, 2% FF=. http://crsreports.congress.gov
R45732[WE YAl : 2022, 11. 28.]

9 AQE, I7HIEES HE - APREA iAol sEE Ao w, P
AT, A625, 2020. 8., 30W FE.

5 Wrdd, T PHHY GFE I (la faute de service)oll TIF A, HAELY =

&, M-S, 2014, 2499 =

ey 3 PHHAY IFHA(la faute de service)oll TIF AT, BHALELY] =

&, Aedsta, 2014, 42-439 3=

7) Edwin M. Borchard, Government Liability in Tort, The Yale Law Journal, Vol.
34, No. 1 (Nov., 1924), 1-2¥ Z=

8 A, =7hld Aol At A}l FA, HeAT A22%] A2E, 2006, 310
A olsl =

6)



2ol ol2AT, 1 TAZ kel BPASIA FEA, FAY A
BRAgIelA Aol o TEET0 gL Aason Y
WA she] ol Fojd Fufel govhin F7he] o] WHEA] FH
e HAR ok sh= AL of7] wRolrh
AZ)AYol ol Frhe BPASIE A% Aol AYL P 1
SARE F)gol 2ol weh 2] 97t 2A1H o] A9l o]Fo]
A Aolmz w7le] A71A9lo] ARBTHE As), FF-Ae] A% A7}
Zlol tiste] £3lE op)¥ RS WEST U, VA7) A NA
3

r
Lo

2 ofo O My

=
F7ke] AYe BT ARl AYD WA HHsIEE ojRgos T}
o

e FRUC] @ HeE FPE stk T ojsti FRAe 3
A7b AW R A9l Aol AT WY E= FUL a7

R, o B2 7P ALl e FEske Zlo] okt Eef &
Ys =7PF tal Beshes Zlelth web E-de] A
=7k v Qle] AyskAnl o

o
Ho
d By e
juked
o
ox,
i)
ol
filo
2
2
fu

9 WA olde WA AW A=A TG AL =osEs Zx,
dako] Bl A =l Fal feuete] =vhd 9A FHA ATRde s

st ool Advk= Aol tisixe, WAE, 7R i - AFRE
AMLANA A Aoz, PFAHAT, A62E, 2020. 8.

10) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press (2003), 279 =

1) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press (2003), 25W =

12) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press (2003), 199 =

13) 21538 - AAY, FAH 1(A27F), vF9AL 2023, 563-564H FH=E.

14 7153 - AAY, FAR 1(A27H), 2FFAL 2023, 5638 F=E

15 53] - AAD, VR 1(A273), DAL 2023, 5640 F=E



ojth16) 7P/t FH-He AYS WAH o= TSt AS HfAe F
of theA wiS HATE 4 ¢la, Il tisiAgE wid ZT 7
1) =7t 35 Y-S Agete] At A vl dS SHATHE o] &4
o2 FEo tisty S YA F e Aotk Ty FFde &
Fe 35 JFo)8, ApIAsE 5& aEste] A SHolA JIAEHE
7] W&o BEFFHoT Iyl Az A #FHo| il RI|=
o]t} 18)19)

;jo

—_—

16) FA%, BAAA = 0 I FAFFY I7hGRAAE, HEPAH=F, Vol
7, 1964, 15398 Zh=x.

17 53] - HAY, FIAE 1(A27H), =D

18) 27, %ﬂﬂﬁ“ AQle] gy g
31749 #

19) YukA Qi gdEes F3ln Jotn AAHH = F7HE A= WolA=
Az JoM = o7t FARILE G E B0, =2 H$ dukz oz U
Ae g5ty Jdoa A=Y, HE SO we AHAeR AdS 74 73‘%
I 3l(direct liability), ==
wet PAo] ALY K3

5]

AL, 2023, 563 Fr=,
o] FA|, HEAT A227 A2Z, 2006,

L
N
o
rg,
oL
ox
i
b
2
juksd
~
=
(e]
5
o
c
wa
5
S.
=
«
p——a
il
AN
e
3

I
A2 F4Y %+ o M EAL uhy A9
z Ay Az g2 o Wdel AYe I Tk sk A
olEz, YzFow P4 Hde AR o L JEA SRl 7t
A3 e FHEAWS FAHAF 4 JThindirect liability). Ralph Surma, A
Comparative Study of the English and German Judicial Approach to the Liability
of Public Bodies in Negligence, 2000, Oxford U Comparative L Forum 8 at
ouclf.law.ox.ac.uk, text after note 137, 138.
200 A, 7R Alze] @3 AT, AEY =8, A2distul, 1975,
104-1057 =,

flo
X
>
lo
oSt



wAle 5 Qe oA <ol ARt Aot} webs T 3 %
Sl 3t &5
ARl Aty

(o
(o]
4
k3
>
o
o
i
o
o ¢
o
A\
N
lo
=
ox
12
juksd
rlo
Az
ro
i,
O
rr

SEvet =, ARz AN S 3o e BHE =7t
i A gxew At At ZFzoAE AFA4A(la faute de
service)o| =7HlA AL ofylshe 80 FE AMREIL §la122), S A=
TT-Hol <A F-29P(Amtspflichtverletzung)©] TAETE2Y) F=oA= FFE
2 Ao e1e tE2A Aata o, F2 7(negligence)©] Tt
AAS == HTYU (cause of action)©] HTF24) v roqm.%ué] Bl
1 (Federal Tort Claims Act)< A3t FHAWHL & <

_04
_?4
FHASL AT e BB GEEE St Yrke F

HU r_
[
1
2
0o

H
H

%, #H=F, Vol.34, No.l, 199. 6., 85, 100W = 1
el st WS AT 5 AsAd dE A= s } —?Xﬂ e
A7) A $# Sof Jm A= wes Al )
b Aol gAe bt A9e By
24 A7) Frke] e, t9lgde FRAe) A &?iv}i 2o,
o3 Z& Hlde] IdE AEHHIL & = jlS Zlolth

22) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 25W =

23) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 233%™ %=,

24) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 2287 Z=,

25) 28 USC §2674.

26) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative

Perspective, Intersentia, 2016, 5459 2=

(@)

- 10 - "':l‘\-_i _'k.:_‘-'_ T



(negligence)©| & It}

a8y 2o e 4 12 5= AZANHY YurE Lt &

sitk2n 22 i SHA Y HAA NS A HAT 2 ou|E A
71% 3Heh28) ﬂ];i ¢ d= zZEv vk ZRkollA=
gk Afolle AFsH o2 Aol IAE, S8 AR
THISHH =7 7H°J°ﬂ tiste] EaE Wi E s FEIth) oy
ﬁ:rLQ%‘:' Aol thsix= FA Ao HATES =
AHTh30 FEH WE A5, AFe] WAL =
2 2 s AT YAk Aol
5& 3 ARE JAANAE Hdo] 2 HAES Yvlst
AR, de]How WMELS ofF 9Nt I AAE F<]lo] AHdEv
7} EAs | = g32)

oAl e w 2 ouyt 9tk T AR AFA PALY] A

7F ol ol i, ESAE #3 MY AR e A5, WA

(illegality)o] EATVTHE 3 Ao ZE YL THSA gk Ans

EE iﬁ
E
ok

B o> o to Ho oo r\r
_E
>
o
ull
Il
_E
u

_err_
1

(o]

R
e e o 2 X
filo
o
=2
o
N
k

o §
—10

f

Ho
r®
L

i

_—

27) Michael Haba, The Case of State Liability : 20 Years after Francovich, Springer
Gabler, 2015, 45H ZH=.

28) Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson
Reuters (2021), 910H % 7z} 7 =

29) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 2309 %=,

0 wHEd, T GAEY BAYY AE - GRae) 4, Mgse] #A
& TAHSE -, FAUAT A415, 2015. 2, 579 FH=

31) Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson

Reuters (2021), 9109 =
32) ukA o7 FoA= HEN T ﬂ%HP(breach of statutory duty)9to. 2= 74

(negligence)o] QHA SF=th F, WEA % ¢ FAe @] f3o|
9. el AuAel SEE E6 AT WEol HLE M| AT Aolw o
2ol distel Y Ealol G TANE AT AYe] TR Aol

HEA oF toZ I3k x7le] UL ES 4 Atk Ken Oliphant(ed.), The
Liability of Public Authorities in Comparative Perspective, Intersentia, 2016,
136-137H =,



3] SOk 9P (sufficiently serious breach)S ZH3oF 34 18y
o] F futo] A Fuidithe A oo ®E AAMARE FHE A+ ¢l

slute] AAHE SPMAol EAlSY ME ;qzwv =3 Bar
o, ANZ WAANNE PEAT AR WA WY 2L

I oSl @A Aol SIMF A9e AMAGY WAL ARlN A
2 242 Aadow AddHEnT B & Aok

33) Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson
Reuters (2021), 9109 =,

34) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
Perspective, Intersentia, 2016, 569 Z= d7e] ECJ] ¥4-E F3) 200013 o]F
el ik exdo] A=At

35)  Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson
Reuters (2021), 9109 3=

S 12 - A O 11



TAHOR T B - G mFoINY] TrhY AT AT 7
LAl A %591—3— &t7] ololl, nlwHe] By WHE Foll thste] Il

2} sit) HlwHe] Yo AT WHEZR vk Y)fol HlSo] B A3
A% Prlme] BEE S AFTORE BT 5 gl AN I8
shan, FUgel tigk A A7) 91 Aotk B3, wrhiak Gl
E} AA WulnE PP FAst s BEeta zjo]Ho] EAeE B

ol @ wimeks FRoIA oot Qlowl, AP Eok T
)3 Bobl FHHE 9o AYFOE A PUEH S440) Aok

MEge B4 W) SEEELIC EEC I EERERE
G E BF AT eko vlFe] A% wimel WAL, WHY
53} Qo] SAHY FBoE AuHe] 3, o|F BYH Wil WE
2 EAGOR Aske] 7]z Wote] HoprA EAHo ARHE Aol 2
Sfth W, o] A% Wake FHomA9 ouintks PHEOEA,
£ WAAske) MwE Fahs Aol Utk Tt A MmAT Yyl
g EHe WERAA FooR AFHEE, AAZE of@ BHow 9

~
(9]
£
i
FH‘

<f
E=3(2011), 4819 Z=x.
37 WP E Hliﬂ‘%ﬂﬂ oJoje} WHHE - FolE, o
pzd

Uz} Hlmyolgte %OF AR-8-8FaL
oz ouE zt= 7 o] Holth

o= QAo GFusrt EA5= A
24 AFHE A7 o Bomw Wt
o v 2 E, liﬂ‘%ﬁ«l ool W
A@Ad 1AL 754 71 9=EF(2011), 481-482

- 13 - A e ]



dolzh ALgE A met g Tl Bt
My ATe AR AT 2x @AM ol AL FHow
b webd Tees] 93 A4 FSehe Awoms Wy Aol

Bxg 233 Ho};aum 2 45 glnh nage A2 o WA 2E
Aol o e A 1 oA
S AYE 5 Qolof Bk 1@ oJmlolq WP vaE Fa) Ao
Me BS BEs AT 5 QA § Fohs "old weEl A §AA
5T Aol7} ek My AFAE GFAe] HaE Fa Ao
WA EAsH oAl 54, Wode] AT, EAAle) WA ol
= A - ASA B4 5 B8 wEs AET 5 ko © Yot
]

FAsH 0474Xl?j Aol HAAE HlBH o= H}ﬁ‘ri A2

Bl
23
rR
1
rlr

. =
Aoz, My AT WEA BAE £tk Bye) vas A5

38) Husa, Jaakko, A New Introduction to Comaprative Law, HART Publishing,
2015, 179 =

39) Husa, Jaakko, A New Introduction to Comaprative Law, HART Publishing,
2015, 59H =

40) Rudolf B. Schlesinger, The Past and Future of Comparative Law, The American
Journal of Comparative Law, Vol. 43, No. 3, Summer, 1995, 477H 3=,

) BPYE, Hlagel ololsl WEE - Rl o), o®s wlmskesh AW WAl
7541 71@=EF(2011), 488 F=x,

42) Husa, Jaakko, A New Introduction to Comaprative Law, HART Publishing,
2015, 599 =

9 MPYE, magel elolsl WHE - $olg, o), g wimskesh AW WAt
7541 71@=EF(2011), 4891 FH=x

44) Donald E. Claudy, Formation of Contracts-A Study of the Common Core of
Legal Systems: Introduction, Cornell International law Journal, Volume 2 Issue 1
Spring 1969, 7-8% Iz 71W FHo] ZRZAEZ =] WP Ake] T4 Q40
A3 vy AFAAE, I BHo7 wsE QA4S xRt

- 14 - i .“,3-1'.; i



Aol gk F43E AAR 3] "otk dF E°, 7IsFd HZ
He o] &3 vy ATE HdlAde A HAA EAsk= X A7t e
HAA BAAME EAstEAE WA &@A8k= AS AAZ g4 o] o A
2 & HAACNA TS JF
=’ (functional equivalent)©]2} $+T}.47)

o welmer ofue} 1 ujA)

ase ARE TlsH A4S
3

dd vl el T2 71F vlael Ut ZRlejAl2E

(Zweigert)2} F=(Kotz)oll oJst] HAHH0 7]5F2) (functionalism)= 715

) WYE, Mgl oolsh WHE - RO, o, ofgAl Wmsh=l ARA wh
754 71 d=EH2011), 489 F=x,

46) Esin Oriicie ©]& 7]5-A%3 FX(functional-institutional approach)ztal %
t}. Geoffrey Samuel, An Introduction to Comparative Law Theory and Method,
HART Publishing, 2014, 658 =,

47) Geoffrey Samuel, An Introduction to Comparative Law Theory and Method,
HART Publishing, 2014, 66 3=,

® BPYE, vlagel ololsl WEE - Pl o), o9 wimshesh AWA WA
7541 71@=EF(2011), 4891 FH=x,

49) Uwe Kischel, Comparative Law, Oxford University Press, 2019, 88% 3=,

50) ulo|A|ZES} =9 7|F5F WHEL “An Introduction to Comparative
Law”gh= Ao 2700, 9 Foll &8 WHEL 7leFY WHES 40
g o 7P 7ol HAoHW, HmY AFAECA FET FFE HHoh
Zweigert, Konrad; Kotz, Hein, An Introduction to Comparative Law(3rd ed.),
1998, reprint 2011. 9 FollA AJlE HluH WHEL ofgfe} 22 FARE o F

A

3l

“

S 15 - 21l



A FUHE 2 Awe] wme] thgol B glrks Hlmy WEEelth
Nexolel AAE RE AHE 2 BAHS AT or o EAHL
NE g Baow Sasts del Aok webd wmge) dre %

S o =7l A wjAeke)

ZPolojof Ftt. o E S0, HlaL
42 2o FAJIAE B 7
B GARRIE Hoshs o R ZF yeollA Hstal e e A7 o
o E Aofof gtk Aolth 7153 EY A (functional equivalent)<

2 she WA, Py QTR AAlo]l &3 A AN A gskal =
AM Hofd F Sl Fh= AT Ft= oA ZRlol ok =T
W ATE AT AES WA ARLR EA4o #7E Aolojof 3t o]
antge HiAskaL, WA 4 RS FHASE 2] 93 Aotk
22 AHA AEe Sote] vluHs A Hla i St EAise

5
d 4 Q1S Folth Igla AR oA, oH
Sis

MR

z

1
)

N L
e ooff o b Rl oo K

off
==

of

vy
[N
Y
o
)
o o

o

)

N

N

{a9

25
)
.
rok

s

z
o
X

[

(m
o 30

=
o Q{[‘
2 N
lo
o2
E
r
[o
e
oo n
ok
£
=2
lo
)
El
(r ok
[-'O
-
2L
il
rlo
O
02
%
oz

¥0 %
oo
s
lo
N
off
o
of
ok
£
o
Wl
o
e
O
rlr
N
re
2
[-'0
=
>
Ll
fm
=2
fru
=
foore & R

ol
-

v
N
off
N
1o
N
L
Y
kl
N
rlr
ok
L
2
Jo
o oo
oX
2
b 4
M
-
QL
K
N
off
N
lo

oAtk HAM, 7lsFelol FME AT AL AAHAE Sol, A8 BA X

E owl AR ST, B4, BAl XE ddsts Azds $4e AR A

L BAl X8 Sdsks Bale] S Aol

AR Aoldsh fAel Ui AEe ¥ 5 b ARe B AST o
I

X

A

o o
flo
i
12
o
A
S
X

Q
o
it
offt
:?gz

Ir

o )g: =
re
-
in
i)
=2
=
ol
ok
£
R
&
2
O_EI,
N
L

t
o
P
=)
=)
il
2

g

HelA o tigk Hris Pafixich. Y19 A 43-47H F=x
5 o & E°], Ugo Mattei, Comparative Law and Economics, University of
Michigan Press, 1997 oJ3tH W] 752 AAA a&49 Fxlojgtes #xl
Al Thefete] By ATE FHskATH

- 16 - ] 211+



AB7E BUT WA FAE D dkn B 5 glon), Wel 230 )
Z i

= A2
s A Wy PHES A% STl Y v
olgta %d ¥

=
W7k et

‘W9 (contextualism)= 7153 Fe=olw AAE 2= 75T 9
)3l B2z kg o g Yehd Blay dhdEo|t) r)5Fos
] A WA

1] ool = Hejd o

jud

>
=
O

o of r
N
lo
rlr
N
off
2
ox
olo
il
o
.
Y,
ol
ok
N
Ho
of
ok
£
re
2
o
&
o
i
%
rlr
nj

= A

ox
o
N
mﬂ
fo
gﬂ
e
&
iv)
W
&
A
ol
=2
>
i
fo
&
fo
b~
i
of
&
)
N

I do @ ko Ly

|
At
N

=
gk olsi7t AHER, Aol ot AT ATt
dol ek ool WEtA] HlaE B FAkE ofste] e o
Pierre Legrand< W&ghe] d&-& oy AR X O
e EHQ Sholtks) T e Ao 2As Ay AA
et gel ejEs 1 At dad - BaHos

AHEH 7139l S)selk ek gk F,

.
L3H o

o 3 L

i
P
%0
o

BN

)
2

il
I

=3}

E
rlo
i
o
1
Mo
o
)

52) Jaakko Husa, Farewell to Functionalism or Methodological Tolerance?, The Rabel
Journal of Comparative and International Private Law, 2003, 434-443™ 3=

53) Jaakko Husa, Methodology of Comparative Law Today: From Paradoxes to
Flexibility?, Revue Internationale de Droit Comparé, Vol. 58, No. 4, 1106™ =,

54) Jaakko Husa, Methodology of Comparative Law Today: From Paradoxes to
Flexibility?, Revue Internationale de Droit Comparé, Vol. 58, No. 4, 2006, 1106
™

A Z=x

- 17 - "':l‘\-_i _k:.'\-'_'l



Mol @3] AEskd e ovshe Ae ofiEhs Aotk

Uwe Kischel A 715522 Alabao] ©hdS | #3hHA W] Fo
4e FAT SAelthsy ZeF A AgAel oshd, vlwy AT A4
oA AT & Y= Ao HYrF WY rsoEn A= HE (A
ok 2 A oy A7 FAHA AT 5 Y= Aol wst

RSB
o HUSRE e B Al BE AT Dol s Bk, ol
Bl med wmel Fa4e AxsAT. 1y 7 3 2
& 98 WelnA & AL T F)sFeld Amaowg Ay wage)

AZto] "tkal H9kase) 7557} 7}x]1 e = &
[e)

oTr
s
N
>
£
o%

o

f
T
=
ol
M
=

9

o tid= 7l A #&3 =7 Fval B3] wjEolthsny A&
wriole ©<es] fl=Re] WA qEe dollis A4 eyt
& ¥ Aelel e zpolxle]l EAst=A WM E Be
< 1Hste] g & ojof 3ty FAAT 1Ejar I AW Aol A
2, AR A, AR, A2 vl Y FIHTAL SHAThS®)

T Uwe Kischel> HE2Q tiEHA =71 Qo= Q2iEgo 292,
2]l 2ZHynlo}, Ztel op g7t = tiERHAIR EEste] WA ]
WE A=) 11 Qo= ofAlo} =760 o]&wt =Tl theh wiEhA|
s A=skdth. 53] = obrlobd Blavt ¢ SHlEtE He A=

shank siupsta Aol= AM(RKIDS Wmel Qo AN WA Lsha

o

A2 Wk e Aol FA4ET 9, obiol ke thakw WA
52 T Qe BE ohet HXA - Baba thepde Moz s o)
Zolth Ed T opAol kel MAAGIAE W Be] el olRolx
Bolo} S FEHEZ o] Folxl o] EAEC] Qo] 1 YAl BE T

55) Uwe Kischel, Comparative Law, Oxford University Press, 2019, 152-200H %=,
56) Uwe Kischel, Comparative Law, Oxford University Press, 2019, 88% %=
57) Uwe Kischel, Comparative Law, Oxford University Press, 2019, 1739 =

58) Uwe Kischel, Comparative Law, Oxford University Press, 2019, 173-174™ %=,
59) Uwe Kischel, Comparative Law, Oxford University Press, 2019, 517-630™ =,
60) Uwe Kischel, Comparative Law, Oxford University Press, 2019, 675-787H Z=,
61) Uwe Kischel, Comparative Law, Oxford University Press, 2019, 789-867H =,

- 18 - -"x_i'll".l.



=7t S4The)

2) " H

A (Axel Tschentscher)= &H Hlue} At AWM (ERE)S 4ol
w2 HZHZA FH I (dialectical approach)S A|USIHTES) F, A=2] WHA|
Aol thgt AMolelE HRCZ(E), 2= HAA- g 75 FHsin
(R), I HAAA AFA= ALle Aolsiel &=re] HAA gt A+ 4
HE FEst, M= 2L vy Aot J7F 9AVL Thssithe Ao
tHA).6) vy A77F 72 ZA2le] B-AAFE A&ET= He
k= FollA =artgd dolslg AAstaA g 7leFYd HIH

apol7h ek,

_

>

2
o

(3) TEF

‘TZFO(structuralism)> HA A|2xElO] EX|E= 8AE Alele A9}
ojZlo] A WHoll ofgA WFH U=AE HAFOoZH 7211 HH|
£ Jstaat s WHES Fdolth 7E2Folo BHAE TeFe

E3 A% WOl Ay AFATHE MBHES ANT W A

El

AA &
B Amolnt AFsA A% wlwy A7t 934 Aol 12 Sl ¢l
7] o]tk

62) Uwe Kischel, Comparative Law, Oxford University Press, 2019, 677-678% Z=.
63) Tschentscher, Axel, Dialektische Rechtsvergleichung-Zur Methode der Komparistik

im Offentlichen Recht, JuristenZeitung 62. Jahrg., Nr. 17 (7. September 2007), pp.
807-816; Tschentscher, Axel, Comparing Constitutions and International Constitutio
nal Law: A Primer, 2011. 2. 10. Available at SSRN: https://ssrn.com/abstract=150
2125 or http://dx.doi.org/10.2139/ssr.1502125[ LAl : 2023. 6. 30.]

o UE, T I - o, FoL, oAl -, B Wske A1008) s
3] 7|Z=AdE, 109 F=
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Peter Cane JAW FYolAx F2F HT #AHS T3l B4 AIES
sixtolth. e 9, T, 59 A Al2E Alele] FFHI xfo]Ho]

A FA o B3 FATFEY AoldA Afgthe 7HEE A, °olE F9
SHAA o]E ‘FF& A (structural approach)o|g} H3Fh I TATFX

£ 2% AzE B AsRoR Wi thE, 1E AzEe Agle] )

of wel Wgol BAHT, B4 Azxdle Alsh FE e Aol wel B4
o] EAETL sk 1 ol AREA TEIt AH Axe] WA
of Ze P viHhe Zlolthe 53] Frpiy Ak Bastel vl
A9 FIwe AFe] Babsle] glomm(Ral AE), YAFA Fu
ool Frhig Axe] o] Foedrky Stk wH, FFe B
F7p1Be] Aol AFHe] YWHF Az, olel Tk AsE B
BA 9 Brks WA BHAsh gol AFHE Zwo] Pty 4

Balgrhen oleld SwolA HEe FHA R el Ju, IR A}
WA mEe wsla Yrks Aolthe

@) 954 Ao

2EX AE(Rodolfo Sacco)= A1l WHES ‘H532 FHIH (dynamic

Zs|
approach)2}al gt}69) 19 vlwHHe HAl= A= HE ¢S 2 ¢V

65) Geoffrey Samuel, Comparative Law and the Courts: What Counts as
Comparative Law?, in Mads Andenas and Duncan Fairgrieve(eds), Courts and
Comparative Law, Oxford University Press, 2015, 619 3=

66) ol &, vl He| W E AZF AT Peter Cane®| ‘T34 7 (structural
approach) WHES A2 3tof, MAES] =7, A&digha, 2019, 48-519 3
B

67) Peter Cane, Controlling Administrative Power, An historical comparison,
Cambridge, 368-398W =

68) Peter Cane, Controlling Administrative Power, An historical comparison,
Cambridge, 398 =

) ZEE AR WHELS 45 THORE Iths FelA Faol@olga B
7= sy, AAle] WHEES ‘dynamic approach’2al & $HTE Rodolfo Sacco,

Legal Formants : A Dynamic Approach to Comparative Law(Installment I of II),



g F2 oA Hlayo] ok s, doje] IAE FH3Fr] #% WH
o7 WA e4E aEs|of dﬁ}h 740]‘:} TS s &9 Ee 34
sk there] WA qfzlo] &Skl + AL Aok s, WA 7S
HEA] HES YA o2 EAst= 7/1“&% ofutt wEbA Atse shte] M
TS o] F= FHAe] T2 A9 ‘%ﬁ:’(legal formants) ©¢]9] Bl v
HES Ao, 545 WEA HA 94F 9ulste A& ofan70) 1
217 QA (cryptotype) = EI3HhAL TR AR WHES] ofole AT
ARl 71eTYd He BHAddthe Holl ATh7273)

Vol. 39, No. 1, Winter 1991, 1-34™; Rodolfo Sacco, Legal Formants : A
Dynamic Approach to Comparative Law(Installment II of II), The American
Journal of Comparative Law, vol. 39, No. 2, Spring 1991, 343-401¥ =% Z&
At G FAANAE FIe] S47F EASHH, o] REEA X3S 9]
g1 & g gla, FEE FHER SARHE He AFsde, 483
TAgo] Ao r dojdts FHd FEIY= A HdTH A
’(dynamic approach)©]2}al MY T Rodolfo Sacco, Legal Formants : A
Dynamic Approach to Comparative Law(Installment I of II), Vol. 39, No. 1,
Winter 1991, 23 Z=.
70) Rodolfo Sacco, Legal Formants : A Dynamic Approach to Comparative

Law(Installment I of II), Vol. 39, No. 1, Winter 1991, 22" %=,
71)  Rodolfo Sacco, Legal Formants : A Dynamic Approach to Comparative

JNH

Z o Mt M

Law(Installment II of II), The American Journal of Comparative Law, vol. 39,
No. 2, Spring 1991, 384-387% 2=

72) Ab=9] vl H] #HHE gk Aol $JoiA+= Rodolfo Sacco, Mute Law, The
American Journal of Comparative Law, vol. 43, No. 3, Summer, 1995, 455-467
™; Rodolfo Sacco, One Hundred Years of Comparative Law, Tulane Law Review
75, no.4, March 2001, 1159-1176"; Rodolfo Sacco, Diversity and Uniformity in
the Law, The American Journal of Comparative Law, 49, no.2, Spring 2001,
171-190¥; Rodolfo Sacco, Legal Formants : A Dynamic Approach to
Comparative Law(Installment I of II), Vol. 39, No. 1, Winter 1991, 1-34W9;
Rodolfo Sacco, Legal Formants : A Dynamic Approach to Comparative
Law(Installment II of II), The American Journal of Comparative Law, vol. 39,
No. 2, Spring 1991, 343-401HS FZ3}ch =g o]d Ugh syEde=2= &
AN E/ 1D H/EBA, TR E3EEA S A WA Rk 75U,
SdAT 2004, 329 oS F=3ATh
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E(statutory formants), ¥ #|(judicial formants), E:LU}F:]
(doctrinal formants)2] Al 7}A| S4gko] WHE FAMTHE A2 e W
AAE olafstrlol] F=Fsith74) ol2gh 82 AAdFQ] Ao B33 Zlo]

3, 9 BRE A AR F22 B5E $ Jdoka Sk dE 59, 84
2 HE SaE T FWA o4 W 19 b2 £ HERE 7T4E
T do =T Aol e o]+, e AEH o= EF N
o] 47t "tk AHFA< %%‘ o] ofltet=: e WA JAl =zt
ARl SA4E FHFHoloF @tk BWAl= A fojok WA aayl x3hE] W
Eojxthr0 1 fex AdA e H, A, olHLRy] e FTu

74)  Rodolfo Sacco, Legal Formants : A Dynamic Approach to Comparative
Law(Installment I of II), The American Journal of Comparative Law, Winter,
1991, Vol. 39, No. 1(Winter, 1991), 327 *=

) AE Eo, TR Holl mER, Aile] A&lolgtal Wl FAdE
oz A3, doz Y3 A= FasA At AES 5 Aok 2L o]
AL gt olw=2 AdEd s, (1) AEES 2 A ‘é(ﬂ]?ﬂ 3%%
A Aik(sasine)e] Yokl D3O =
e 19 fElor PgEHoE 9
(apparent ownership)®] Uil =Zgto ZA =
FAskA B 2ZH TOE AHEOA RS 2T TFoEN FALEU
Aol FE% Aoz AP ;JE‘r. 2e A olEnal sy, s
Ashs olf7F v=thd o5l st WAAVE 2oa AA- 5 glal, 9
olf HAE EF e 4= _AT—ngo]o]: gttt Rodolfo Sacco, Legal
Formants : A Dynamic Approach to Comparative Law(Installment 1 of II), The
American Journal of Comparative Law, Winter, 1991, Vol. 39, No. 1(Winter,
1991), 30 =,
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wrdoln], MEi 29 FHol YAHOE UshA Pt PEe dus F
NE HEE SAH gA2 AUk Ao ofshd, WAAEE gat
el EASIER BE S48 9AT £t fth T8d O 45 A
of £ FHo| Hi A% @ FHHA FH, WA FH olfE U

FHANA 18 (eryptotype)> AFRL] HFFH ARl UM FAlo] He
/Ndolt}y. o]= Benjamin Lee Whorf7} TH= dojgke] Jdo g2, FJejyo=z
UetAl= gou, 729 743 olsfd 83 98¢ sta, 7v9 7%
< Adste Aol ¢3st /IS uIitta k) AR F4 o &
A A 7 S HAA SRk dEAola ol HA] ¥= 449
AEA, Adojlo|xjel o] HAIH o R FHEHA ot F83 &=
845 et vy A7 A FAA 78 FAZ] Ha
o] A&=+ W Alole EIAY FFo] EAE Aol AT

a3 Fe] EAE w Ry A7 A FEE S HAAE o
afstedoF gt Absol oftd, HIwHA A= FSHAl shuke] HAIA ol
A5k A FES doldle otk efvkstA BluE FajA o=
HAA AN E dEHOE EAste FAA F3ol, t& HAA NS BA
Aow FHH AT F 7] Witk LofEAH, FEZ AlEe T

rl

¢

of
S W rE rr de =2

el et st BAeL HA gIE Adste S A9 2He tlEol]
% 3}k Rodolfo Sacco, Legal Formants : A Dynamic Approach to Comparative
Law(Installment I of II), The American Journal of Comparative Law, Winter,
1991, Vol. 39, No. I(Winter, 1991), 319 F=

77)  Rodolfo Sacco, Legal Formants : A Dynamic Approach to Comparative
Law(Installment I of II), The American Journal of Comparative Law, Winter,
1991, Vol. 39, No. 1(Winter, 1991), 341 =

78) A3 Benjamin L. Whorf, Language, Thought and Reality(1956)°llA4] #2124 -
o] /Mde A8FSS 3] Atk Rodolfo Sacco, Legal Formants : A
Dynamic Approach to Comparative Law(Installment II of 1II), The American
Journal of Comparative Law, Spring, 1991, Vol. 39, No. 2(Spring, 1991), 376%
=z,

79) Rodolfo Sacco, Legal Formants : A Dynamic Approach to Comparative
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28814 foke HolA 2lelv} k.

A3d F7HEY Al vl

o) FFHS FJAA Aole] LA o] THEEEE FdoR s Wl
o] c9] & olojo i nFS Fag Ik 21417]9] AA FHL PR}
Q
[}

o} AAS e FEAe-S T3 o

o] ME A= /A FHde SR s AR om #HHFolx
AAZAR] =7 HE AlzEHA oy M2 OE fAA 45 AEshs
e 5Roz JAnpsy ol AN A= A=e] F24Z Q] HAAI A
zZHE AollA Hloju AAISIE Ig IR #AsPE IPHa ks

Law(Installment II of II), The American Journal of Comparative Law, Spring,
1991, Vol. 39, No. 2(Spring, 1991), 386™ =

80) 2T W0l FoAJA el thsiM = ool Ao Ly Ugo Matteie= Ab:
o] ol&2 FEFYHoIE AL HIIEAH. e AFRS] o]&o] “Al=He TAS
g0 WAE BIPOE Asfed, I A2HS oldlEE e BAoR W

= Aol 5397l oIty Ugo Mattei, The Comparative Jurisprudence of

Schlesinger and Sacco : A Study in Legal Influence, in Annelise Riles(eds),
Rethinking the masters of comparative law. HART Publishing, 2001, 252 %=,

81 o], 214]7] 7o) WHatel FAUSHPHES] A, Y A7 A48%,
2017.2., 869 =

82) Aurélie Bretonneau, Samuel Dahan, and Duncan Fairgrieve, Comparative Legal
Methodology of the Conseil d’Etat : Towards an Innovative Judicial Process?, in
Mads Andenas and Duncan Fairgrieve(eds), Courts and Comparative Law, Oxford
University Press, 2015, 2487 3=,

83) sPAHHe ZAAHoE QA% HluwHe offRel] didlAE, Yoav Dotan, The
Comon Real-Life Reference Point Methodology-or ‘The Mcdonald’s index’ for

Comparative Administrative Law and Regulation, in Cane, Peter et al., The
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Y1 olAe 53] fwel BUH Ago] Ulo] HrE sATH of

o] gl AR, Aold e WSk s My A7 ool ojr)A
olok sh=x BAD  olrkss) ek WA Aole] Fsh} olFoixl
oI ShEets ofxs Aolge EAISH, wmWe FASE ok RolA
o403 997k Qe % Atk ER ATl AF D WE Axwlel vt
97y AAE Bt Fe gxsel o AWl BIYL HAUAF

S S
= 0 & A P AR FHske AXE HolARh s HA

ol
4

Oxford Handbook of Comparative Administrative Law, Oxford:Oxford University
Press, 2020, 992/ Zh=,

84) Aurélie Bretonneau, Samuel Dahan, and Duncan Fairgrieve, Comparative Legal
Methodology of the Conseil d’Etat : Towards an Innovative Judicial Process?, in
Mads Andenas and Duncan Fairgrieve(eds), Courts and Comparative Law, Oxford
University Press, 2015, 249 Zh=,

85 1990 dtholl HAA L] 3 AdollA &Ls] o] FoHd Fd F7ke] FE, FH
Aol BE olft U] AYH BAl FOR Asje] AU Brlssthe
Aol AT gloms Aol As) wolHA etk vl 2 gAY ol
Aol F&Hst] 183 olfF2A4 EAste WEste] ko] To] JdFdrh Husa,
Jaakko, A New Introduction to Comaprative Law, HART Publishing, 2015, 15%
HZ.

86) o & Eo, o|d|TAIUNY FA(participation)= T]=roll A= AN A (adjudication)l 4]
B ollz), AU ANAE a5 = Aoty Ty I, 23 L 2EY
obe] AU = olsjBANL] Fol= ofstAl 872 wolth =3I PA
of-fAlA et BEst, mToA s Lk T2 FAHAA o]FAA o|FTF Fo
AARE, G2 o FAA BRI Ldrbe|RTL EASHA] etk Fe] FEA 8
T} #H3} e, v|=rol A= FOIA(Freedom of information Acts)oll we} wj-¢- 3
kA AR Ago] &FEHE R, ojggotoA s HEH 2 FAHY W
A P HAE ST FRO AlFo] FGHTE EIF ZF o] FAlf
o Hlale 2820 FPaele 1HS 9T Ritl=SorEE ARRStL
2t} Cane, Peter et al., The Oxford Handbook of Comparative Administrative

Law, Oxford:Oxford University Press, 2020 129H Zh=,
87) Aurélie Bretonneau, Samuel Dahan, and Duncan Fairgrieve, Comparative Legal

Methodology of the Conseil d’Etat : Towards an Innovative Judicial Process?, in

Mads Andenas and Duncan Fairgrieve(eds), Courts and Comparative Law, Oxford
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Apololi= Aolzo] ol glomsy Aal e ol EAdTL srie
2 uigel webd A AlElE thesl Yekd 5 ek weld el
A3} o= BT EASHE Aolge wimel el Hm, 1 ol

BrE ol F¥ E4o] Ak,

T = N s Iy

7HE Aee ENALghe APHFAER) 2] ket =7ke] A]lolgk=
H(AR)E Eot S3EE Eolte 5945 7IKthsy) webA Hlay
HES Aol JoHE FAM S 7122 ste APHAS WREo] 2 8E
T A BAED AP d9ddie 53 ZuloAIZEE Sl HAGER,
legal family) WA WHGEB|, Rectskreisen) ©]£90)-& E3}e] vlw thAkS A
gt o] g ARgEo] ithon THY WAIEe] H8o] JhesitE, &
2 WA &3she Y= vl 22 WA &5r] wiEed vlae] A9

oL o}

University Press, 2015, 250 3=

88) Husa, Jaakko, A New Introduction to Comaprative Law, HART Publishing,
2015, 159 #F=

89 B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 219%™ %=,

0 HlwY IASEER T HAE FAEASH, "= $171Eo|(John H.
Wigmore, 1863~1943)= 'A|A| WHAA S 3H=2}vF(A Panorama of the World's
Legal Systems, 1928)& &3l 16 WAE, Z#29 THH|=(Rene David)© 'AlA
HA|Al'(Les Grandes Systems de droit contemporains, 1965)E F3l 5712 HAE,
599  ZuOJAIZEK.  Zweiger)= 'BIWW  Y&'(Binfihrung in  die
Rechtsvergleichung, 1971)°14 8712 WA 2 UFdtt HEx, Wt nvlud
T, HIRESAT A2E, Aetista HwEstd T4, dAAE 1995, 143~166,
1559 =

91) Jacques Ziller, Public law, Elgar Encyclopedia of Comparative Law, Edward
Elgar Publishing, Inc., 2006, 604™ =,
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of QUi WAl e WA Laks WAAte) wa ta Aele] Basx
th.92)
g S AR A4S Skl BMA A9le) o
B 27 A5 delE AANA - AR BaA WA @ A 5

o] mdElo] FHZ EAo] T Y|t} wEld He|FH 249l
A HF, AR, olHERY], A9 S0l AR Agste] FA4E =7t
g Axe] Agole WMARS A&ske Aol A™skA dva & 5 3
Tho4s) Bl ol Wz 7R BAAE i dFHeA FXH A

S50l A, FXAH Aol o3 Wste] rhsAdo] A dHdveE &
Aol Aot wekA dod WA He ] oHe o, WA e
® : z

d
Aol Aol EVedt SHE AT HSo] I7hiY A= WA
A2 olsfietr] fsliAe Ao AR ofde), dEH, B, ou&=7,
AAd T sol Basith A& S0, 5 AW Al28=x2] 'AHeE HA=T}
£ olalsy] feide dW 8 AATeEs O Wee 23] osie
fiThoo) mebd AERRte 71Ees fAS FEIHE ol AYR 7o
obd 7kFsAdol mig- At webM FWA 5o & =7hE Alze] FHel
AMe HAES A88 o flthaL Holok 3rtone)

92) ol3fd, HuwPFHe] WHE A AT : Peter Caned ‘FFZH H

(Structural approach) WHES dAZ 3t AALERe=&, A&dgtnl, 2019,
29-301 F=x.

93) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and

Comparative Methodology Volume II, HART Publishing, 2001, 219%™ %=,

94) oldld, wlwayFHe] WHEo| H|I AT : Peter Caned ‘TXFH H
(Structural approach) WHES A2 3t AALSEe =&, A&tista, 2019,
299 =,

95) Uwe Kischel, Comparative Law, Oxford University Press, 2019, 88% =

96) o], wWlwsiAHHe] uHWHHES #HASF AT : Peter Cane®d ‘TFF FH

(Structural approach) WHES A2 3t AALSEe =&, A&tista, 2019,
300 =z
o olsfd, wHwHFHe WHEBA #HBIF A+ ;. Peter Cane® ‘TFEZH FH
L(Structural approach) WHES dAZ 3t AALERe=&, A&dgtnl, 2019,
309 H=x
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Adl vy BHEAAY AL A AL AR, 7)ol e)
o], Blat ez o] HE 849} ‘E”ﬂﬂ 247t & Aotk
U ol s tivEe A OME, o] R
ZA3+c}99) A Bl mH oﬂl;Lx} ﬂ]}ﬁgi EO]-‘:— ]

= ‘?é 03

= 4
AR A v, HiEsh 93] A= APHE 748 dY 5 193 2a4E B8}
o &% i}olﬁ% Arstitte E4o] ATh100) EZE Peter Canes 3
A Ak B4 2 HFo] ARE T X FZ(system of government)Z} A3}
a1, 3 Agko] HAME A2ElE 20 e A AR BAe dAe 743
o] WAl o8 o]FojxH, P AZo] FFH AlEE 25 e A5
AAE Y] dgel wg} o] Fotke= 727 HZ WS gty
B, vl=m R S5 PAWS vlwdth 2 9 FEFH HE WY
of wat FFUH A, APHAAY] AE, m7HE A= 5 3R E AA
of thate] A3t =, Peter Cane> AR} WIAB|LE FAlO] 3}
I A= AFollA 5 A olt10)

= 7Hld A=l ts|A =, Markesinis7} ARSI A 712% 75T W

98) Uwe Kischel, Comparative Law, Oxford University Press, 2019, 88 3=,

99) Husa, Jaakko., A New Introduction to Comparative Law, HART pubishing, 2015,
559 Fr=x,

100) Husa, Jaakko., Guarding the Constitutionality of Laws in the Nordic Countries:
A Comparative Perspective. The American Journal of Comparative Law 48, no. 3
(2000), 345-381H =,

101)  Peter Cane, Controlling Administrative Power, An Historical Comparison,

Cambridge University Press, 2016.
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MES Agstel 97 mgs . R BhY ASE HasYT, Wl
8224 ZAH olfE FE vhrel 7 WAAS A8 Hets wael of
o EFFUIN Tt GF - T BUolN FFHOR WATE S

e

=

7EA 9] AMETAIE TF e e AT R HAu. 539
=9 WYX FE2 =7 A]Js FAste A AAH 24(policy
consideration)ol] <ASIHA, I7F] AAFH B £57 P 97, HY
o HA Mol digh FAA, dickd A e A & ARES L o
= Aol ZAgkste, & I7telA 7 Ade FAS] A% =A== of
W 7S ARES AL JEA, FoolA AFHIL Ae BAE a4 g 3
7he olgA o] RojA 3 YEA HIWEThI03) Athanasios Psygkas: T3
4, 384, NF4, 384 2 AAdAY YuE e AFe A4
(accountability)S  Ast] o] wWFE 7559 (contextualized
functionalism) WHEE AAISIRTEI04) HHo] AR ATE Age] Ao
Ao e AEety dfAdS AuBolel gtal, olF A= A= FA
I S WA wiAdS Zddele] 1 HAE - AAF Qo] Aol 4
HE Zlo] Heshr] wjwolth

-

L. °] F=TodlAle vl

1. =9¢f AA|

o] =RoA= fMR AAHZAAC T T Hde AFF o

102) Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative and
Economic Analysis of Five English cases, Hart Publishing, 1999.

103) Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative and
Economic Analysis of Five English cases, Hart Publishing, 1999, 39-71 =
104)  Athanasios Psygkas, Accountability, in Cane, et al. The Oxford Handbook of
Comparative Administrative Law, Oxford : Oxford University Press, 2020, 444,

44778 F=x.
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B axie] Bt Frp Awe] 4d Aole] BAF v sk
AN Ao T A5 VY AR PPAe APAow Frke] HUL o
S F45E 22t @ goldh ww, WeAYel 94T A9 B4 2
Bl ePiael QARG SHets %7 AY 4RS 9 FTU A
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Sloh e AA solA zze] Frh Al Hskn Y Zh
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AL 7T Y8 BAST X, FAH B Aol ade ¥

=
AA Avh Ao Frke] SPEF ARAe] tAAE T 2

o
oz

@4 Agel el MAHOR BHEAY A Ao Ao )
A A el G nA 5 JEAE Avns] dstel, sMgel A%
oz Bud e WA X9 P4l st PA FFHOE Bu
ofof sh= AU AT Frkel ATAAE Lhethion WA ASlE PHL
Fol ol it WA, YW SE TF0010) o] o)A

05 RPN F WA P9 ALA YAZ Lhro] Frhg AYel FHE 1
AL, IE, L) SR ARG FUA A

ooz HAMAT A623, 2020. 8., 3271 FH=x.
106) o] =& EH"“’] He Blal F7RQl ZRko A= R Rl WA 9 (acte
A Ak YA Ee %?‘%‘/\}’(exercise or

non-exercise of official power)&, V=2 ‘YA A ] #=, HWH, &7}, AA,
T 9 A3ske A B O AR 2 R Y AR e E] ’(the whole or
a part of an agency rule, order, license, sanction, relief, or the quivalent or denial
thereof, or failure to act)ES FFA2%E] UFL=E 3taL JoE=E olF BF L&
ol YHPEAAE Zste] Gk tdol He WA PY9sh ARH Y
92 YraA @k MAE ARARY 944 0 =ariEe] BEY - AA4
I oA v el S99, PAAHAT Ae3E, 2020. 11, 169 =

107) AE, gaade] tidel] A3 HuwH2 HE-Zg2 PHLF5e THORE-, &
HEAT A13d A&, 2012, 339H F=

juridique faisant grieh)E, 9= T4
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172) George A. Bermann and Etienne Picard, Introduction to French law, Kluwer
Law International, 2012, 79 2=,
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174) George A. Bermann and Etienne Picard, Introduction to French law, Kluwer

Law International, 2012, 80 =%
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177) George A. Bermann and Etienne Picard, Introduction to French law, Kluwer
Law International, 2012, 81 Z =

178) John Bell and Frangois Lichére,
Cambridge University Press, 2022, 242% ZF=
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Cambridge University Press, 2022, 25391 %=
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Administrative Law, Cambridge University Press, 2022, 2539 %=,

183) John Bell and Frangois Lichére, Contemporary French Administrative Law,
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192) John Bell and Frangois Lichére, Contemporary French Administrative Law,
Cambridge University Press, 2022, 2579 %=

193) Wb, Zeg PAAHY AFI(la faute de service)oll #HZF AT, HRALSHS]
=i, AetEa, 2014, 444 F=E

199 g2 s ARdolA FAlfUuhs Esfjeke] JAAAAVE ABHA Gevha
sl QS HAFIAUTE CE Ass. December 2019, no. 425983, John Bell and
Frangois Lichére, Contemporary French Administrative Law, Cambridge University
Press, 2022, 259-260H =,

195) George A. Bermann and Etienne Picard, Introduction to French law, Kluwer

Law International, 2012, 80™ Z+Z.
196) George A. Bermann and Etienne Picard, Introduction to French law, Kluwer

Law International, 2012, 80™ Z=.
197) George A. Bermann and Etienne Picard, Introduction to French law, Kluwer

Law International, 2012, 80™ Z+Z.
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198) George A. Bermann and Etienne Picard, Introduction to French law, Kluwer

Law International, 2012, 819H #=.
199) George A. Bermann and Etienne Picard, Introduction to French law, Kluwer

Law International, 2012, 81 3=
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2t= Aol ti3t], Benoit Delaunay, La faute de 1’administration, 2007, p. 334(%}
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202) Geoffrey Samuel, An Introduction to Comparative Law Theory and Method,
HART Publishing, 2014, 73 Z=.

203) Geoffrey Samuel, An Introduction to Comparative Law Theory and Method,
HART Publishing, 2014, 73 Z=.

204) John Bell, French Legal Culture, Butterworths, 2001, 155% ==,

205) _&/ﬂ_?_(/q]\:g‘ E:LE]-) g~ PAHA; PA Oi/ﬂ_/] P A o] B3 AF
- Ao ABH A BAAF s WAE FTAHLE -, HASSH =&, A
2oista, 2014, 12W FZE

- 54 - -"x_i 'kl-.:' L}



1790 8¢ 16-24Y HES 53] PAAF} APHAES s, 179083 11
2279 2 12€ 1Y HES PAAANY A H-S BsHA P 231
33 12€ 16¥ HZd e “IAe oAust T/ BAgL o tistdE Al
g & glon, O¥x god wWHo=m ATk gl {FASIE SHA
T}200) o] 22X o= §l - A ARAE Edele IubAEAel At
s "@9ste PIAAALTE 229 oldd &5 AA (le systtme dualiste)
£ JIAA A t}.207)208)

v A PARO L3 AR FAHATA} P AT

sde @ AN 2FE grham el mE AE5H S

zep PANAY A (la faute de service)ol] F3F AT, HEANELSY
=5, ALdsta, 2014, 1491 =

20 HRANE, 2Rk APFAIES] AR, 3 AR A9 AllE, 20130 2, 2221
=z,

208) o] PR AFAAR st B3 Aol ARk A} PFAANTHL F o F
&atofof steEAo st oFo] WA= Jth. WA FA(Tribunal des
Conflits)= 1848 &AX #g9=e] <J3sle] He= o] YubHANA PHAAS A
e AL WA, A2 PG| WA T goh A L=
8ol WALZ o]Fo]A i, FAFHutolA 4, 371 (Court of Cassation)ol
Al 47, T18]al o]5& tdshe 28 o WALE oA Al fulmel A 22 A

S A MR Ado] Hon, v F4Y A 2Ad: AT F
ok v, AT He] dutdE - Zs PAWY He| ditdHR e F
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Oxford University Press (2003), 123 %=,
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Oxford University Press (2003), 123 %=,
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HART Publishing, 2014, 74™ =,
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233) Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative and

Economic Analysis of Five English cases, Hart Publishing, 1999, 53™ %=,
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- 60 - ,{—E T



volrt FAlfrelus gel e A FAE Fa ErhA] BRIt
HgsE 2 HAE ¢ Aok 2ok ol YUY Fir) Aol $A A
4ol A o2 s Ade 7 TY A e dAs FHsta
Jth= HolA EA-ZAQ] Holt) & E9, 1967 Lafont ARH-2235 Z1F
| EAFE Ol thete] AaE shA] ol 27T FAe 42 ARdoldth
M. Galabert AHFHLE, 27| A3 P50 7[SHOE FA7F AT
= = AL vl FA} o] NHEHA ke
A& AFste AS e F AS Aol AH I

=7 #]de] 1A Qo] =7te] AAAH BEs aHsfoF =A%

dale], 2o Hojx tE ygte] HIste wg- A= dRS

(%]

N
—_

&

7 236237) 27}o] AA A Zolel= HAXQ Ao B oldte] =
w2 Al o] wWE 2wy} EAIE T hRA|H238) Zao] M)A A
=

il

A}

ol
i
fd
¥0,
o

o, 71 BFe mjio] da, e JI FJES AFo=
F ohe dFES 7 ok webs] =7re] A8 E Fes =)
AU AAF | o] A= F Hrhs =97t i FEo|th239) A
Bd(George Vedel)2 AlZo] Held aAQl AAHH RIS 1=
AL HAHEsHA] dve= dslE ®HIAL, olo] d#(Jean-Claude Hélin)-

1969 =2 SalA AafiAE BEsfof sk PYAAFLTE AP FES
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237) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
Perspective, Intersentia, 2016, 162%™ Z=,
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249) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
Perspective, Intersentia (2016), 164%™ 3=
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516, 517.
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256) John Bell and Frangois Lichére, Contemporary French Administrative Law,
Cambridge University Press, 2022, 242 3=

257) TC 29 Feb. 1908, Feutry, no. 00624, D.1908, 349 concl. Teissier. John Bell
and Frangois Lichére, Contemporary French Administrative Law, Cambridge
University Press, 2022, 242 %=,

258) CE 28 June 2019, no. 415863. John Bell and Frangois Lichére, Contemporary

French Administrative Law, Cambridge University Press, 2022, 242WH %=,
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Cambridge University Press, 2022, 2399 %=
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Cambridge University Press, 2022, 240" %=,
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265 John Bell and Frangois Lichére, Contemporary French Administrative Law,
Cambridge University Press, 2022, 2409 ZF=

266) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
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267) CE 29 Dec. 1993, Soldaini, Juris Classeur Pé, Ken Oliphant(ed.), The Liability
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268) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
Perspective, Intersentia, 2016, 1609 Z=,
269) TC 30 July 1873, Pelletier, D.1874.3.5. Duncan Fairgrieve, State Liability in
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274 7}l e]l Al#le] thdl A= Duncan Fairgrieve, State Liability in Tort: A
Comparative Law Study(Ist ed.), Oxford University Press, 2003, 219-& Z=.

275 CE 12 Mar. 1975, Pothier [1975] Rec 190; CE 23 June 1954, Litzer[1954] Rec
376.

276) TC 21 Dec. 1987, Kessler[1987] Rec 456. $-A|= FF-Hdo] $H g F Al
< 7 Agolt

277) CE 4 July 1990, Le Sou Medical, D.1991 Sommaires-Commentés 291.

278) TC 9 Oct. 1974. Lusignan[1974] Rec 477.

79 QFHAL - WEAAATS, D Axe] LdPHT WEHAH oA,
2023, 87-889 =

w0 BRPA - PEAARATY, PN ARe] LAY WEAAL T,
2023, 87-88%H =z, ko<l fo thsiA= TC, 14 Dec. 1925, Navarro, 87
2l FAA vFo] AHIsEA| b ALl dhEfjA= TC, 21 Dec. 1987,
Kessler.

281) René Chapus, Droit administratif général, Tome 1, pp. 1387-1391; Jean-Frangois

of

Lachaume et Héléne Pauliat, Droit administratif: les grandes décisions de Ia

- 69 - AME-T



(2) MAFAAe] H
1) FAe] FH
AFAA T AL o)

H 2
AR89 1911 Y7Al(Anguet) AL shte] Aol A3t o) 4= <
AgomA ojdd e HEE AT AAXTIE FTh289286) ALLHA

Aoz olsfshs AFE Az

£ AR, YA SAFNA rE AT olF HUo) kel we} F
o W Hls, FRoIA e ojstel W7 R g A
Aolth, FAfHEE of Aol Qe o] mE EAsithn
Borlch $AF Ao Zagsls us AdgAe TR 1o
A AT e AET UK JES DgonE o= 4riue
TARORL BTk 5, BAGETE shtel AdelA T el @ W49E
ol the, 7 AS7h AARAT GRaue PARTD BEE Sl

jurisprudence, 2007, pp. 768-769( @A, & YWY AAAY A= - HF
o) A7, SRS BAE TACE, FAUAT A41E, 20159 2¢, 61
Aol A A 18

W) BRPA - ATAAATY, A ARe] LR WTAAA T,
2023, 88 Z=x.

283) CE, 27 Feb. 1981, Commune de Chonville-Malaumont. $+r=&A} - HEAHAA
T, F7HE A FAGI HFAAA FA|, 2023, 88 Fr=

284) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press, 2003, 22 =
285 CE 3 Feb. 1911, Anguet [1911] Rec 146.
286) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press, 2003, 22 %=,

- 70 - MET



T}.287)

O

2) Ao

FAFEIEE A B2AAM B Holrt 1918'd =X Y oll(Lemonnier) 22
olAe shte] FHEFE FEHHA Fo FE= vkl A
CH288)289) o]= F 7jo] /) A =HE Ao S 7T M AR
o deat Bze] SHA 3 A o e ZAolw, 1Et o3
ARt FQlatd o) o]l A Hlofd Zojint o0 ¢ BEL T
o} Tk Stol AHAAS BAISHEE A S7pt o] Foizl o, vt
I E2E S T ARARCNA dol gl o3 AslE o s
SEElA X
shue] 7 i o

A

59 AN 5 doe P s e,
AAYHORLRE AL WS
ZAGUGE ATkl EAjels A

HEA A FHE AU

L

of

e
ok

o

o2l

oft

287) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press, 2003, 22 %=,
288) CE 26 July 1918, Lemonnier [1918] Rec 762.

289) Duncan Fairgrieve, State Liability

Oxford University Press, 2003, 22
290) Duncan Fairgrieve, State Liability

Oxford University Press, 2003, 22

291 BEy g PR FFHA2(a faute de service)ol] TIH AT, BIALEY

in Tort: A Comparative Law Study(lst ed.),
Bz,
in Tort: A Comparative Law Study(lst ed.),

Bz,

=5 ALtistn, 2014., 26279 F=x,

292) Duncan Fairgrieve, State Liability

Oxford University Press, 2003, 22
293) Duncan Fairgrieve, State Liability

Oxford University Press, 2003, 22

in Tort: A Comparative Law Study(lst ed.),
Bz,
in Tort: A Comparative Law Study(lst ed.),

Bz,

- 71 -



A freluk= %—‘?*34 Ao o] FA &F 43| THHA ¥ A
Aot sz FAE 33311%} SHATEDY) o]H T o
BE7} oyt SEA ¥ 3] FEE Tl 24

Z]
T A& ol FEste ALE 4ol A2 EHIZA AHAE
==
3

o[n
-

At zp AR 97106 Qlok wEk Az A3 Hste], FYol
4 BHsof st AZS ITE P8l ARES A9 O A
e A gtk BAITE297298) efutat TS
Frdol Holl B o)F7t AL, wEbA T3 o Fol mE
A3ANA RS oS = Ue ZAol7] wEelth
1988 2}F2~7|(Raszewski) ARAOIAE ARlS AAE BA AFHA F
| ofiid dHe] WF P X E F7hs FHsiAte] TESEolA A
do] ATt FAISFHTE299300) AR1S AAE FA AW TOE HIAE A
23 gt =% FolojA 3A & Folda & g ey, 1t A
oA AF FAbl FAJWT] ol FAEEE & 5 A, ot
A FAS AT 7 UAS B oy HFHAE A&RHE ACERE A
otk g2y HAS T3 FAFune ¢
o} ¢bds] W ZA9elvt 7l AT A%
, A8 BE ASel =7 AU dedna &

ox T

o

294) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press, 2003, 22 %=,

295) CE 18 Nov. 1949, Mimeur[1949] Rec 492. 3+, 19573 12€ 31¥ HE] w
g} ZgoA oAl wEALE BE WMol #TEs zhe

296) CE 28 July 1951, SA Papeteries de Malaucéne [1951] Rec 470.

297) CE 26 Oct. 1973, Sadoudi[1973] Rec 603.

298) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press, 2003, 22 =

299) CE 18 Nov. 1988, Raszewski[1988] Rec 416.

300) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press, 2003, 22-23%H %h=,

30D) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press, 2003, 23 2=,

72 - MET



=R

L $1ek A4 28 shde] 34

1. #1%43-

1%

L=
A 58

ZProl e ANHOR YHLo] PSHE Fpo] AHThE olEn
SPEA-ThY FEES AEa ek & dAade diel HE A
A4 AP AV WA AFAAE AFHOR QgHkI
Jeht GAARe] el ARt sel FHUEMY TR
ARHE AL oMEE, FHUE 85 JUlME BES FAAo] B
Zrjo] Pasitks) o7|A siuAeld ARl WA WSk APhaFoA
AL, AL 53 BO8 A BATHAARE By
2 As7t Aok Aad 5+ ARD APAS or ek

AUA-H 5RO W W APE Aed =) )
1070\ITel olZe Aok A AL AL TAS O FRsiThe
Guiss) wolsei Rtk @A) ZatzolA WA T DAL BA
whe] wels shEol HUS B b B Y] Yok F7kel 9

]

?9

-

al

EE Jo >}L
o & O

302) Bty zads YA G-I (la faute de service)oll TIH AT, BIALELY
=5, Aediga, 2014, 311 H=

303) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
Perspective, Intersentia, 2016, 163-164™ Z=z. owl, =7 A Ao 34
WA aTEE GeloAs, udRes FRAA AAGTE B gle
be HEE F3Ae FHo] Fasit

304 wHAA, ek P GFIA(la faute de service)oll #IF AT, HMALSHY
=%, Aedga, 2014, 143-1449 F=,

09 WA, meos AN HARY AE - HRael 44, gt B
5 FAoE - IAHAT A413, 2015. 2, 57H FH=E

306) WA ,«OZ: FAHAY GFF2A(la faute de service)oll TS AT, HFALELQ
=%, Aedga, 2014, 150-1529 F=,

- 73 - -"x_i'll".l..:



WA Aslo] tE TR Aol WALl WET T BAE
oo PAPNA S FLY HEolw Ty PPETe] BAHS =

o},

s

=

A

- B
LS
2. AEA o] 2 S5
() AEFF ol

AEHQ Sk JWE WY Agvozt AL AAY 4 gdu F
pstdehaos) e ALY ghdel] wpEel, TAF AUBAC] BrtE
1A% Q38 5 e oA WA Ad eEAvie PEata Bl
WEolth Ed vl Ao Wdo] AR By Paol 93
37 B4, 77 AR % Qltka Hol A 29l

= A

N, oo oX

v

¢

frolm GA] AL Y-S 2ol okl FASHA AR HEo=E
ygAge Aol JdAHJ oW el FAHHE 19401 Vuldy A
o

7,309 Az siatz YA AA o Al AAHAFTAE widA]lo]
k=)

21g 1921'd Monpillié AF,3100 HEA 2 L@L2SdA PP} F
AEQLoE Bt v do] Bld 19223 Grellet AHAS E7]% 3}

307) ZgroE B FALAR FA(fault)T Edl(harm)THE AFEt,
ARAEE BARSE 3 A F2T, ol HAMAe 84aE A ¥7] Wl
olyzl AlHel HE dojd xHolgk= F4 | tsA+=, Rodolfo Sacco, Legal
Formants : A Dynamic Approach to Comparative Law(Installment I of II), The
American Journal of Comparative Law, Winter, 1991, Vol. 39, No. 1(Winter,
1991), 159 =

308) ol HFZ gule] =4 Ulgo] s A= Duncan Fairgrieve, State Liability in
Tort: A Comparative Law Study(lst ed.), Oxford University Press (2003), 30™
.

3090 CE 7 June 1940, Vuldy[1940] Rec 197.

310) CE 4 Nov. 1921, Monpillié[1921] Rec 903.

- 74 - MET



A T}31)
(2) 2] AFA o2l T nid

1930 ol®]  FH7](Duguit)oll oAM= HAFZQA ol HIFAHIIL
U312) AEE EEstal HANIe R #4lo] IAHETE o] AddE A
< dRA(Helin) Y] 1969 = BIARTEID) A ARE HETH
o] 7IHkgt ZAE HlAIATE AR, FFZ oA FAPE dAHLE
METH APadolr O B ARBAE 1] uio] il &
dEE AP eE o] dAFE g gl FAsRou, dHe Ao
TAAR HelE MRoRE st IR 1A A tsiAe FAe F
A3 Mol st deketH, ot JFAd dAdk o]Fo] A AA A

M L Fite] AT Zo] o Y AMEBAE 1HTF
A He A9E At FAEETM S, dALEI YYhFA A Holx
bl sk fAke] d W) Rorma QWA Axo wel A
Ae o2A & olfirt gltke Aotk =4, ARE R tig d&H
AHE-Ad TFEY B 27 2 7 ok Aotk & E
A2 HEiAtRo FF AR olodes FAAEE AL Fdsi, B2
(Vedel)o] F73+ ule} o] Aol dAE ez 8491
AolfrE e e FAdsitta A9 A8 REs eHe A
IR ZaReR= e S ol

WO Sl we

=

[0 o

o

o

e

4 2

311) CE 1 Dec. 1922, Grellet[1922] Rec 900.

312) L. Duguit, Traité de Droit Constitutionnel(3rd end, Paris, 1990) iii, p.498 F=.

313) Aol =& g FAZ] e A, Zdx PARAY JFHE(la
faute de service)oll &3 A HIALELS] =8, AStign, 2014, 129W ©|3E
sk

314) Wbl g PAEA; GFEFA(a faute de service)oll TgF AT, BMAMEHS
=, AU, 2014, 129-1339H F=.

- 75 - "':l‘\-_i _'k.:_‘-'_ T



A

Wk ol S0, 1921'd Monpilli¢ AR = 1AAA7 FAEHSY] W&
of ¥ae A77F 714k Aol E3siAY AolA, o] AAHHA gk
Z1o] olth3ls) w3 19251 Anduran APANAE A AAo] ZH3HA
gad F= e, 1"Hua Frgte dart AHs] EE AUE A
olgh= olfE FJo] FAHNY Ao, o] AARFHA G2 AL of
UATE316) 1922'A Grellet ARdolX= a7 o83 3 Abelo] A9
gk AHE A7ISHA 7] wWzol FAlFHur EuE des A &
*A Ao Ak3

=

N

(3) EEYHE(Driancourt) 2 o]% o] g

FAFEwE 19739 28] Z(Driancourt) T2 E3le] B34 73]
iAol #He e/ AfolE IFAEs P FAFTh38) o] AR
2 HEZ93 A &3] 3] Y] mo|r|F ARFAe] wlg- A1l
Ha A F4& "oldrth= o]f=E Al WdS A7|stHA AlRME ]
ot AZEAZe] Hide met Zol7|F ARl MEES R, LSl
Ae 9 BEo] HAFEUS vt xﬂ7ld z—‘i?j] AFA, FAE o] AR
e 2o I3 AHolaL al, ARA

o
fo
do
e
ox
rlo
>~
>
>
2
=
o
o4 F-,Vl
A
r9~‘
_l
0&1
N
N
o

o=
Aol ek 342 AEY 453 ﬁ‘ﬂr‘“&oﬂ o|gt Zo] oh7] wiEel 4
=]

315) CE 4 Nov. 1921, Monpilli¢[1921] Rec 903.

316) CE 23 Jan. 1925, Anduran[1925] Rec 82.

317) CE 1 Dec. 1922, Grellet[1922] Rec 900.

318) CE 26 Jan. 1973, Driancourt[1973] Rec 78.

319) WA, ZEps YA AT (la faute de service)ol| TFH AT, HALES

- 76 - "':l‘\-_i _'k.:_‘-'_ T



o]F FeHolA AHAE- I TEES ALK =R ZHQOJEI%EWO) ]
+ e FEHS AR AedE AHAE ol E A4S st A
+ Holth32h HZ FAlfFHne Zg2x ARVE g 7] okl wet
227125 2030d7FA] 1990 TiH] 40%E T=E3H7|Z skl o]& oA
of AT B3k, I8 ZXE FHHA| ofyd AL WS F

-L

Ag FAITIL st L7k 23 BHNAE 2T AP A
slal, 248 AVIZ NGO ©Al7F 44L& HEdA m&jey ohlzl 3733

sislel Wl AE F7ke] AL AASIIE Tk

GRS HASE R euoleta olsfAThA, HAS THSE B

HArilliceite)> = FA] ofF kS Sudtta & 5 UHh3n) mEbA

AWMAES ddsty] fsids 2 ofF kel FAIFQ] o] FAIA &
Aot Fge] ofd FAA RS 1A FuAe vy dAHE s

=5, AL, 2014., 1409 F=x

20) JFoE BPsa, BE SASe] WA B BEES AXsE 2L oY
o} Wi Ae] thE Al o E, J. Rivero and J. Waline, Droit Administratif(17th
edn, Paris, 1998) para. 287. Duncan Fairgrieve, State Liability in Tort: A

Comparative Law Study(1st ed.), Oxford University Press (2003), 35 %=,
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1992, Dangeville[1992] Rec 558 <& CE 30 Oct. 1996, Dangeville[1996] Rec 399
o oJsiA 7] FHUTh Ken thhant(ed.), The Liability of Public Authorities in

Comparative Perspective, Intersentia, 2016, 168 =
322) CE 19 Nov. 2020, Commune de Grande-Synthe et autres, Rec. 427301.

https://www.conseil-etat.fr/actualites/actualites/emissions-de-gaz-a-effet-de-serre-le-gou
vernement-doit-justifier-sous-3-mois-que-la-trajectoire-de-reduction-a-horizon-2030-pou
rra-etre-respectee[2022. 11. 11. W&

323) Geneviéve Viney, Patrice Jourdain et Suzanne Carval, Trait¢ de droit civil: les

conditions de la responsabilité, 2013, pp. 442-446(2+&A, Zefx PARAF AT
4 (la faute de service)oll g AT, ALY =&, A2, 2014, 76Hel
A AR1E).

- 77 - i1 —2TH+



Horfr
©
o

e 0] Basieno ol o7 H‘iol%‘r SRR EEAS
YA 848 AN AYYE e, A el B30
o sz e sivlolAe) i 43{} Ao omarn o8y
Ho| Edlor T PIFRS SIuE e AR

E°], 1966 Ville du Touquet Paris Plage A}{1-2326) &f|=E-7ol| A
ZHo] AUZ H A5E K] o2 sl gAEo] YAsE A}
olo]ch WYL AWAXHA A97Z27} Aol thste] Alarod); o] F-5 Hit
Aae olfFE AYS AAHAT2) AW Fxo] FYEAA T

al
Far} PSR ALE A 2 RS WEA st RaE A9 Am
H

F7hlE AEsh Belste] BAV} HE HEL 53
Aotk BAFEITE ATHE AN AXA7)E

324) René Chapus, Responsabilité publique et responsabilité privée, 1954, pp.
355-136(Ed, T2~ PR JFA(la faute de service)oll HH AT, BFAL
ke =&, /"]%ﬂ]'—h_ 2014 T7RCA A 18,

259 TS “WAA L3 FHOIL PHY Moz B oauel Ashel s
4=, Charles Eisenmann, Cours de droit administraitf, Tome 2, 1983, p. 830(%}
A, Zedx PAHY IFH4(la faute de service)oll #3F AT, HIAISEY] =&,
AMeieta, 2014, 769X AQNE), FHAES “HH R e Hvbrew 2 o
Akl Asfo] thslA= Paul Amselek, La détermination des personnes publiques
responsables, Etude de droit public, 1964, pp. 120-121(8}&%, T2 PAHHA
AEAA(la faute de service)oll TS AT, HHASHY] =&, A&Uiga, 2014, 77
oA AU,

32600 CE 9 Feb. 1966, Rec 91.

327) Carol Harlow, Fault Liability in French and English Public law(1976) 39 MLR,

524-525

78 - A 21



dubs Awggel B8 4 AR ol AEA 2xdoldw FIH(la
faute lourde) MASEL, TLIHA Ak ol ARL 0 ALE F3hsi]
s 2 AAZ Aol ATk BASHA fYPAREE Aok Al
Fate] $E2 It Sk

9 BAL “fyAAx} Aoz Aol s mE At FelHel 7]
el A Awe W Aeh du, 2 2 Ao 3, ol
zofol WA Afol Aer} AdE mE AR A4 FEAA] oJald]
T At olFolFnka StiekE A sl thstel ERAQ TAYL
HAok Bt (F2p o] o] Sl ApPA AR fEA FFL HA
A ek &g PAAC] skl oled@ oFs £FHchs Aol B
ofof st} mebd Al ZIzk vl WAL we Aelrk PalHo] Lavk
BT A, A AzEe] J)5E AGOR s oprlE Lol thstel
WS W S glofol BThnm BASGTEI ARHOE, 9] AN F
Afrdlaks W2Aelf AgagARacl s g A Agshs 8 749 6
MLolehs Azko] A 2 FA 7Izk el Awr AYS 9

[e)

Aow B 4 glomz Fyhak Ao] JFHETE WAS ST

r
O

V. WA ol¢le] B BE)E

A wSlsh ol A BEHE BN ARTAL AHT & gl 4

328) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press (2003), 264 =,

329) CE 28 June 2002, Magiera, Req 239575. upx|ollg} #ZAo| th3fAl+=, Duncan
Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.), Oxford
University Press (2003), 310 ©]3} & HIFES F=3IYTh

330) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 314 %=,
33D) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 314-315% 3=

- 79 - A =—TH ¢



So= A oA TE @7} ALHATEBY) ANA 9 A WPEe
Hdete] o] FojHTH, ARHAE IARE st gFF{Ao] dAE + o
L B9 AR 544 Harel finto] HulskA] ke A9l WoergE
Hdto] oM E HHA Qo thE 847F Qi) =3 HYLS F
H4(la faute lourde) 875 F3lA AAH 24AE A= T34

Lodeapd ) Fapdel
(1) T3de 99

THEE BEsA Bostes AL oAH ]”L, el B

ofmgt}33s) A PFAAIALE FIHLS YERT] st thddt 8o
AHE3FRO1336) 19621 Husson-Chiffre AR o] Fol= S (faute

lourde)™} T (faute simple)E A o] o] ¥stEIT)337) A T4 o

AL AYAA] dHe| de2x Fg Hdo] E2AsteE Ale AP

aly
of
fu}
e
—E
(2

o

332) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press, 2003, 102 =,
333) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press, 2003, 102-103™ %=,
334) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press, 2003, 102 %=,
335) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press, 2003, 113™ 2+ 427 &=,

336) TS oStz EHOZE la faute grave(CE 26 July 1918, Lemonnier [1918]
Rec 762), la faute manifeste et d’une particuliére gravité(CE 4 Jan. 1918,
Zulémaro [1918] Rec 317), la faute d’une gravité exceptionnelle(CE 24 June
1953, BrianVon [1953] Rec 317.) &% &7} AH&-ESth Ken Oliphant(ed.),
The Liability of Public Authorities in Comparative Perspective, Intersentia, 2016,
1067 =,

337)  Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
Perspective, Intersentia, 2016, 164-165™ =,

-80- -"'H._E 'IL|-.'.I.



AAE N3] Yt =YEATESS Ty AQHA A=t HAE ¥
o] 7Rl AzoA FHEL 23]y T tRlEE A=EA

ge] Ao FAE HAs PG W AF 2T A% APHA FHo
2 olaEn3) &, W FAFAY AxolM FHLL P FFe 554
ojlu} olHgS st AYE At st 340 I8 FEA
< BE3IH s ool oA gHTs4n

)

@) F9H Y9 Ha

19904t} ol F FFHo] HEHE Fol FHaEy] ARYTHMY BE
AEE oA F9H AL o o AHEEA 23, Aot AckM o

BOoR FAHR Aolw 88 Zolgt W ki YHABLE F3
e 5 YY) AYL BASIETE ANAE REY AL TS
Bz H9om, Getaz g AP A AP Yold YVL

338) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press, 2003, 114 %=

339) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
Perspective, Intersentia, 2016, 1659 Z=,

340) YA FY EFAolY oAHRE AHse ZMEE Jacques Moreau, La
responsabilit¢ administratif, in Trait¢é de droit administratif, Tome 2, 2011, p. 648S;
Christophe Guettier, La responsabilit¢ administrative, 1996, p. 109; René Chapus,
Droit administratif général, Tome 1, 2001, p. 1304(F3 A, Z&~ PAHY JF
A (la faute de service)oll T AT, BAREEY] =&, A&tisha, 2014, 101H
oA AL,

) A RLT BEALL HEetEe EE F3 Aol weltks Hol
tlsled Christophe Guettier, La responsabilité administrative, 1996, pp. 109-111(=}
oA, g2 PAPAL GFEF2(1a faute de service)oll T3 AT, HIALELS] =&,
Agistal, 2014., 1024 A 21E).

) @FYA ARAAATL, FAPI A U WrAAA B,
2023, 1109 =,

343) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press, 2003, 118 %=,

- 81 - I Z-1TH t



A Aol e oAl SEHWV] "otk Hsol AL FsAt B
SRS S7HAS st BdeiAY, dAARLAE e EFIHA
MAsiM= ¢ Frks AT o] Al WY LfoMe= H ol A8
2 ve A GA S 990 FaHE o] HUH

2 I 9] FAR st A A i
7b EolEthe eyt EASIATEM A TSR 9AS fAS
ol iRl JAFHINE sk Welo] TAF R HHS
= A& ol g W wWEelth EAlFHuT= 2000 AXA|RE
(Kechichian) #2= F3to] 239d3le] ARRlel gt =l sy =
I azdo] ZgHnTa BASIATEMe 9 WAL 2YPAAE] A1F
Y2 3ol IRIHRI T2 st dgAtse] HAE AL dFAd

HuEo] 239 ¥3](la Commission Bancaire)®] =389l Fste] Hj S

R
2

O:

S

W BN - AF QRS AT oM ANE B /G Tt A
g71%e] A, B3] Fg71Be] dFHel td AL tASH

=] B or
S s gEAgel tiE Aol tlelAs S5 2ol ol &

9 Aol thshe] M998l Alain Seban o] FE WeTh Ha
St Agels Bystn E944 2ol ol HAHE AL om, thyk A
Ml Agke] A g8 o] FEE AR SeINE Hsiael ol
of tid Res slEnelE AHSE Zlo] Wasthm Yok F, 7)Eo

344) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press, 2003, 117-118" %=,
345) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press, 2003, 118 3=,
346) CE 30 Nov. 2001, Kechichian, AJDA 2002. 136.
347)  Ken Oliphant(ed.), The Liability of Public Authorities in Comparative

Perspective, Intersentia, 2016, 1639 3=
348) Wby, ek PAYA JFH(la faute de service)oll HIF AT, HRALSHS
=5, Aedgn, 2014, 108HolA QA&

- 82 - A T



Sl HFY AA, ofEw, BaAd vFo] JIAHJAG Aol Blste] 1
43k YA Ago=m Qlete] A A2 &l TR Wt FHAEe F
& AFRE Ayo}l o= AolRThBn dE S0, /Ml AW Kool #H
H o5, g 7% ARz Al dYolAe dajA REr) 6% destnw
THERGE Geddo] AGE ook st AA 9 9 FHAAA T
AHE g7t AoE WHIsidte oA ¢ d¥as At &
Aok wHA, Aol e Al= FHo] wi¢ BFStaL o 1 HeA
A 2 lste] JiRle =gt AR Esfivte] MAskE Aol
T 3ol o] fAE F o= Zoltksh TEFE FolA
Duncan Fairgrieve™ AX|X|%F ARREe] 52 23 A9} #Hst 2
A BAA Eefvhe A A=l V] "Zdl, 3 810 AE8H= Aol
e s shelchi

A, FAlfrElTE 195188 A)3Ake] d# JFaddo] Agste 49
o Y FEEHAAAEY AU (la responsabilité in solidum) T
g 3 = Zlo] ofyzl, HF-Ipdo] EAsh= FZoll theliAnt o] A
A A FAEATESY) o]of] 7|&Rste, FAFHITE o] AR &89
=

A Uee A A71E P9lgtn Bekshy, SRl B Bk

29

rr

349) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
Perspective, Intersentia, 2016, 163™ #Z. &, Sebane 53| FAIFYH =A<}
Zo] majart 222 Z4A|A E3l|(pure economic loss)THe Y= 7450l
o ofste] oS BET el okshE] WEel, FHAY S1EL ol
o= frAsoF rkal FA7 Aol

350) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press, 2003, 119™ =

351) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press, 2003, 119™ =

352) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press, 2003, 119™ =

353) CE 16 May 1951, Dame veuve Pintal, Rec. 259. B84, T PAHHALF A5
H(la faute de service)oll TgF AT, HALERY] =&, Al&distn, 2014., 1619

125

il rlr

nN'

- 83 - -"x_i'll".l.



M= TaEE JAsHE, ESide) 10%0] iR AdThe AR
T}.354)

() 2494 ARe FF FHY 8o F)

5}355) 'é‘JJr’éJ)r ‘:}—fﬁr’égl A7 B

dH] AME Bt AT T At o|F 59 19611 Commune de
St. André des Alpes 2235 A7t 7|AA Ao = Qlste] =A 34|
Aol =2kt Aol AR Y] M. Braibant= ©|Zlo] T 33

‘I_.‘_]_
wol 4AE & AU 9P BE Fue

o
El
QL
2
e O
[
Ir
>
N
2
g

AT el FHAe gt siuzte S0 Ayt AL 3 =
Zlolup 7% AAS S AR Aozt HrtE Aok == 19734
Commune de la Souterraine ¥H2-2359) 71 A& AT  UES T
3] FEE A¥S AT AlFshAl XPual st FHES AT ARE
e, o] JA FHA o =E 9 ARdS olsfistH A Y Aol Hug
g Ads THAE & F5 UAANE AR T oJHddle 2Foly T

354 CE 30 Nov. 2001, Kechichian, AJDA 2002, 136. B3 A, &~ P HA o

—‘_i'ﬂf]‘ (1a faute de service)oll &I AT, ALY =&, ALigtn, 2014, 109
Ll
355) Carol Harlow Fault Liability in French and English 523-524% =
356) Carol Harlow, Fault Liability in French and English 524%™ %=
357) CE 28 June 1961, Rec. 440.

358) ".. even though [the commune] could establish, as it maintains, that it had
taken all measures in its power to ensure the good repair of the firefighting
equipment." Carol Harlow, Fault Liability in French and English Public law, The

Modern Law Review, Vol. 39, No. 5, Sep., 1976., 524™ =,
359) CE 20 June 1973.

- 84 - A 'kl-.:'.l.



Ty HES JFade] e s 547 ZIes AAsta A=

(1) 1A &= 24 99 574 9=

2

549l ojnlo] WA 3 Ade FAH 94F Tk P
'Y 7Fs4d’(la culpabilité)o]2t sH71= &b, PLIAFe] UnbzQl
2 7122 dto] AL YAt AOE ALAITHE HolA HY
’(Pimputabilité)o]2} 3l71% dth3e2) 1#d] wHel /P o R 2t A
golzke] shado] AE (T A4goEe] 2)36 Belsk $EY gl ]

~

ro
P

o
L
.
=

|

-
o

> o e &

oX H 1>

o,

360) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press, 2003, 103 Z=
361) Phillippe Brun, Responsabilité civile extracontractuelle, 2009, p. 185(8+&74

F PAHAA A7 (a faute de service)oll TS AT, BALELY] =&, /\1€ﬂ1
shal, 2014., 657 A A AL

362) Geneviéve Viney, Patrice Jourdain et Suzanne Carval, Traité de droit civil: les
conditions de la responsabilité, 2013, p. 4422}, g2 PAHRA} IFHA(la
faute de service)oll 3k A, HANES] =& A&tigw, 2014., 66HAA AU
).

363) 1968. 1. 3.4 HE Al68-550] oJste] TH Al489x2] 27} AEHAH. WY
48922 2+ “ERRloAl ElE 7Fd GAlol Al Aelel AT stHzte
O EE AT Oh Aok SR ok MR, TP BPEY 9
A (la faute de service)oll #ZF AT, HRASRY] =&, A2iEa, 2014, 66H
7} 253) F=Z.

- 85 - -"x_i'll".l.



A AT AEEA AdsEe aTelA ol BT = el
T} BROAE Qe AABEL AR S AYSHL 2TEA @
ke HolA salo] MBHHYTIEL BTk W, AW o] A
BAe W 9o 2URO| Jl% Aol AATE AR ARwEThe ol
A QAHE Roltae =, #4 Be] sz Hi Felfe 23 2L

spel SR o gukel QA bsA UA HdsblsA EE Asde @
(e}

o> go

ot

v 2 =]

o2 B2 FFUE0l #Ast o] FojA= Al " daLelAl #fst

A 2@tk srbig 2ol At 54 9L A9AR 543
Hak A

4
L e olgle A9t Brke e 3

364) Phillippe Brun, Responsabilité civile extracontractuelle, 2009, p. 185; Geneviéve
Viney, Patrice Jourdain et Suzanne Carval, Trait¢ de droit civil: les conditions de
la responsabilité, 2013, pp. 446-448(FAA, T2~ PAHA} IFH4(la faute de
service)ol & AT, WA =8, A&, 2014, 664 UL

365) Wl g PAWMA GFEFA(a faute de service)oll TIF AT, HMAMEHS
=i, AEdEa, 2014, 668 Fx

366) Wl g PAWHAF HFEFA(a faute de service)oll TgF AT, HMAMEHS
=i, AEdEa, 2014, 679W FxE

367) Jacques Moreau, La responsabilit¢ administrative, 1986, pp. 68-69(8}&7, >~
2 PYAHAL GE 72 (la faute de service)oll #3F AT, BRASHY] =&, A&dst
T, 2014., 67HoIA A 2A-E).

368) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press (2003), 1059, 2} 352 = CE 10 July 1992,

Touzan[1992] Rec 296.
369) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 105® 2=,

- 86 - "':l‘\-_i _k:.'\-'_'l



2) A A A3 84

wolel(Pailleys AU ES7E WAT TAR 4, Yol g
S e u, £ o s 5L J1FoR FAHoE wahty 4
BT Esl7h BAE TAR 4R ATE - FRH AL ol
o, A4 A8 A A Sola B el o A
Aol AHeF Ui S
, o] BEEIATHE %

AYORE AGITEID) AE Bol, Ao ALT FES kAT Y
N

>,\I

o|t}371)

e X &
lo
—d
X
0
Ir
o,
o
2
o
2
=)

) R
B
»d
p'L
rir
4
A
1o
M
ofj
M
lo
A<
1
filo
[-'0
ol

o o
R b
N
2
o
™ oo T
ek ot
>,\l —Q‘
I
v
=
O?.{:,"
ol
o
2
ol
2
o
ull
iy
ofl
QL
N
L
At
Mo
N
[4>~
lo
+

22ge] o] QREE Aok Astelnel 9wl Yl
2 Pgol PaAE FERT vkt A g WY
A7k Aol Brka ST o] Aol AAF BH(a

T

3l

e = 8
_[N
o

370) Michel Paillet, La faute du service public en droit administratif frangais, 1980,
pp. 155-160(AA, Z2 PAHY AFA4A(la faute de service)ol] TS AT,
HRALSEY] =8, A2dista, 2014., 90N AU,

371) Michel Paillet, La faute du service public en droit administratif frangais, 1980,
p. 156(8d, =2 PAAHAL IFFAA(la faute de service)oll HSH AT, HA}
ke =E ALTistal, 2014., 90O A 1L,

372) Wb, g PR 9FEFA(a faute de service)oll TgF AT, HMAMEHS
=, Agdda, 2014, 91-92W F=

) AR Aol AL mES AUE 4YL BUY ARkA, mEo] A
A FARE TAHE 403 Pol@ S giglen), mEel AWH BAE
= TAE 878 e g 3 & o}, CE 16 June
1989, Association Le Ski alpin murois, n° 59616, Rec, 141. ¥t&7, T 33
WY IR (a faute de service)oll #$H AT, HAES] =&, A&UI%tw,
2014., 91-92H =,

374) Carol Harlow, Fault Liability in French and English Public law, The Modern
Law Review, Vol. 39, No. 5, Sep., 1976., 517H =

£

o
i
o

_ 87 - AME-T



o
N

bonne administration)®] FSAJAXA] MAAJsta, 19} vlasks WHo= oF3)
do] AFEH3S) & S0, TF BUANA AR Y= At st F
E‘HZ] AR oJAe] S E= Ao] olYet o8 AUl A A ARE

3ty =4 Fhdo Ao cAA-E P AA e P v
Tjr’éol A=A ARE BHsh=s Zlolth

=5 e Bl 2o} FFAY WS FeHoIYEAS BT
Hrks O AR A% ARE 5 FULS AHBTI0 FTY AQlo]
AN Tl Ao BEARPEAE F4 B Fod 847} =
U= Zlolth, oE Bol, HaTF/|] Aol YUY A A el
Aol AT A E o] AAHYT E=H HUL S FAIA
AFSo] WATTHE AR MohE 24 glo] Mol HAL AR
7% sk

3) T FA AR 84

1) &E8e) oA 7Hs A

o dstaA=A 2k Eﬁgﬂ tSH%: 01]7512 - 9}‘}1%0115 aJskA] Eskit=

375) Michel Paillet, La faute du service public en droit administratif frangais, 1980,
pp. 161-166(3AA, Zat PAHY IdFAA(la faute de service)oll T3 AT,
HhALSEY] =7, A2 THEral, 2014., 93-94T0lA] AR1-E).

376) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 104 Z5= 344 ZH=,
377 CE 9 May 1989, Centre Hospitalier de Castelnaudry[1989] Rec 909.

378) CE 28 June 1961, André-des-Alpes [1961] Rec 440; CE 20 Nov. 1968,

Compagnie d’Assurances ‘La Fortune’[1968] Rec 579.
379 CE 20 Oct. 1976, Alfortville[1976] Rec 1116.

- 88 - "':l‘\-_i _k:.'\-'_'l



3l

N

gt a0 &3 A FsHe TFATHE %
2ag vHsks AAA tF 7o) A== Sk T
ol HAl £3E AARHE Ae aFehE AL o, &3 B9

Fo B Ade A

rE N
)

r:;: o2
4
o -+ E‘;
=
re
ox
.
o
fo
-
rok
O
rlr
jutnd
=2
>
N
i)
X
lo
rlo
o
& orr o4

k
o
rr
Py
rlo
©
v
kD
k
e
&
X0
iy

rpr
%
1o

A7 VA Ea el FH gelo] 93] = A, B
&3] Aol B Aol EAEW, BAYo] FrHE AL
S HTp) G Sol, BAlfUTE Airt EANZEE A%
& kel A 1871 A
Amm% B m 7}%3 o] EAEA AU He olgw
= &ale) 9 TPsAel AUt He

o,
o
9

=

T 18

o et
f

A
N
rlo
o
T
=2
A
>
>
fu)
fru
o
ok
£

L o rr Wy o 2
£ o

Mo e X

2) WA oH =

W4 Aol B4 ojeee geTile] ofle FHle] aTEE &
Aow AeHn WAo] AYL ATl T Priie WA o) of

380) HFold(Broyelle)2 B&l7F FGAA] fIAHoR Qlsto] o] Znfz <l
AE= AE AQdstae 38 AiES A ok sty 93EA, =
g2 PARY JFH4d(la faute de service)oll I AT, HFALEY] =i, AT
gal, 2014., 68 FZ.

381 Bl g YA GFEFA(la faute de service)oll TIH AT, BHALELY
=5, ALdsta, 2014, 92-939H FH=E,

382) Laurent Richer, Recherches sur la faute dans le contentieux administratif de la
responsabilité, Thése Paris II, 1976, pp. 88-89(8t&7, Z&> YWY GFA4
(la faute de service)oll T3+ AT, BAEHY =8, AL0gn, 2014, 93HA
AHR1-8).

383) WHAA, b P GFIA(la faute de service)oll #IF AT, HMALSHY
=8 Aedstn, 2014, 93W Z} 370 FZ. CE 16 Jun. 1989, Associatin Le
ski alpin murois, n° 59616, Rec, 141.

384) Jacques Moreau, La responsabilité administratif, in Trait¢é de droit administratif,

- 89 - AME-T



wol#t 1= HEA|4o] BastAY, Aol BEstAY 1153 tso] 2
23 Ao ol I EFAo] ABEHE AFE n|gttss) 53 FEHYA
G AEH AlEolA @A AMEAE ) (Popération sur le terrain)ol]

sixE B4l ofeigol nHE Weaol flome FFle] gEofof
ki FHEE7| = 543386

1 #2713 ) 2l /14
Zgee gFRdolgte SR Mde EdE 7R A=s 2
MR =7ke] 28 5L 2=2AFe] sk AAE =vhlg e HATE He
Sl Z2Ae ARRAE ojF= Zlola, EHER TR JilAd A
< 98% she AL ot webs Z#g2o Ivhid A= J

S ZHED
Fol APITT T Aolth W, mFro] AS Fks} 2
)]

Tome 2, 2011, p. 648; Christophe Guettier, La responsabilit¢é administrative, 1996,
p. 109; René Chapus, Droit administratif général, Tome 1, 2001, p. 1304(=+3 A
Tt PAHAUAL GF A2 (la faute de service)oll FIF AT, HRALSLY] =E A&
thsta, 2014., 101H A =) 21E).

385) René Chapus, Droit administratif général, Tome 1, 2001, p. 1304(9}&%, =
2 YR GFI(a faute de service)oll TS AT, HALERY] =&, A<l
T, 2014., 102H N A #4218

386) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press (2003), 127H =

®7) o Fol Mt FrhlA Ao e A @ Hejd GFe] A oldel A
At =oz selaltt FEY, 473 BBl e FTY e 3
g, WA= 34(1), 1996. 6., 85, 100 =z webx Fsfzol thsle] &

1% o

~ 90 - MET



]

I'U>'
rlo

e Ao AH ASHE Folm, AFTAL A% 54T
14 5 AAe] AR AREE Aol evaiiel ol
o= Ahage el st AEART BEYE ALASI7H
SHARA ARIUE AFHoR AP & gl t
9, 1970dTe] ol =Z e Mo $hEA - 4l

Arspazt shgde A FHY Sy
Pl QoM We Ealol sl Zoln
oF & Aol o|RE gk RO Mo}
S EokSIMA-T EEE)M olo] kol

A Wlel Reiex BRehs

Tn

O

_— —

of

i %0
o

oy
ofl
o
&
)

A

4 Aol

i

fo off 2 fo o

B ot rr 11‘.% ol o 12
Oof¢
]
o T

o rj
T o
o2 of
o &
o ol
B
)
i
2 Ak
o
2
il
&
perk
4 2 -
ol

A
s s glrks Welel mek AT Bl
HY dwrsoz WEel I WY glolE JTIyol ARHY] wFo

= =
i) WA ARG AR SPRAel BEE ofgSuE, WEel

—_—

2ol dedde FRAFe RN $3H7 = stk
=71 feids EsivE SR FAE 3R, B AR
A, E8fe] dAE TheAd Sol FE rIEeR dddy. 53
7hs/dd ddste] Fele Bl AAl ESiE dHse AS
AL opyar, &Esff Aol AuF iAol ARSA ool wet detst

o
abe
g:g
rr
-
o
lo

T3 27 BF Adde g sto] diYAddS gt oAl & e
3L, =7k Aol FHFAY HEE AAR A, F7F ALY HEdS
2 st webd 1 F3S g Holok drh

388) W&, 7RIl AN - AREA g Al FHA AT|Adew, A
HATF, #6235, 2020. 8., 48 =,

389) HREE, =7HIA el AN - APEA g9 Aol FHA AT|Adew, A
HAT, A623F, 2020. 8., 47-48W F=.

;

_91_ "':l‘\-_i _'\a.:.'\-'_'l'ii..:



lerl o2 Eal Aol AL AL Ak F, Ealo FE A U
o 9ol gl Aol WA AR d HFsdol ZASA Y A
b B, old A5l AN 4RRAe A-T S gtk Zeltk

2 I7HN Ao JAR wHe AvEE R g
o] % 1 A3 e =S AX HAE-IA FEEe] gHENeH B
Alfreleke] e fJolx MApA EAI o]2F SSs Fa 8-
T Eolghe HYEE HHAA Sk

19MZ174A] = 7Fke] Eafjudaiql 2l dzlo] dubEQl AoldFols &

T8tal 1873\ & A(Blanco) A oste] FAHARALS FAFA AN F
W Ao o3ty AdE oo ks dFo] YE, O FREE FY
1A ARE 7|EoE St JF- AL Jido] IAE o]FE HEFH
o] dtuto] AoAE $HI WA AAviogE AL AT £ gittn
Hopedl, ol AR AEQ e B AEQ fEAds EET,
49 A, 254 P, 771 AARA B Fo] o2 F Aok K]
mj&oltt. 18 1930 7] (Duguit)ell o3 AEZ o]&9 nlH 1969
d=J(Hélin) o] =g Bt HEH o]&& niFstR, 1973\ EgHE
(Driancourt) &2 o]% P-4 S50l FHE E} =, 8-

TE9 A olddls 9FAAE T AR AA Q= A

ﬂr@_«l Aol thgt o8 T TR A= AT ik A #
o] ¥sr Auh

I

i

o

)

oJgHoEE Ty Fe| BAe Al te 4Tl AFel g Aol
o, FRUL Tk WA BUE S A o BHRe S)A Ua
2 B FRFYAGE A A1 Tl kY Awel FH IF

o
o)

ATk wF el oF9E b Ao IWH B4 s
=)

-9 - "':l‘h_-i _k:_':_ T



19

wste] ofu] BAF7} Apde] WS olARE Fke 9%
Fae] Qrke Aidel FYHUTH: Aol SAolth o2 F

% WA AgOo= Qlste] £3F e Aol ke, A8l
N FF AFos ke WA duks oda At 7bs
b A felaks Sk A9 Bestel P E A B

AW FA WL ﬂsw AL, olF B3 F7ke] AR
BAel Selsh ge it oslg I A AR A
HalAE o Frkn oq Qomd SME WA Agd we =7
2 A HT oleh Be Mol AsHAR Ae
AAYATS, FARIH AL & Fohel F7}
GAre] olefol HEFHA eka, Yutoleje] el
PSR A aetd & om} A UGATIE 53

lo rlo
L ol
rl

=
o)
0]
o

v
b
rok
m?L‘ %
A
8o g oo lo

Y
o
£

N
5 b
b it
B

=
oy
2
jale
tlo
X
JLJ
X
] o

o
o
2
r <l
B
X
N
i
2l
2
o
S

AL WA =

B % o, w9 BN ASE Bl 9 B T AmD

5 ohet A3Rte] ASjlM ABH T ASY F Y= ARAAE EY
of ABe] PAZ e 5 Y] WRolck

fefshy, ZYsE qRaploleis A4 WA, ke A HAYL B

Sujs) ek 7wl olBe] W 2 P

427} A, AAH R ofUn adAlel HAg

- 93 - A e ]



A28 =d
L 57 A% 7

=do] =7} u gAY WH(BGB) A839xet S ATy B (05}
T1RHY) Aazel ofste] AR, W ot HYPT FRAU A
< 718 ot =7} Qe o difiFd #3¥E w2
Th300) 91A 2 EAE ATHANE A A ARstE AT

B4 9] 71, AY F4, 25 4 o] o] WYL,

o] 27kl FEY Alole] YJAT/ANA HIEHTT Er}
e fid@A el ek -] EHAN = AR :}7}0}] Az= 2=
L, TFA2 MdFes XYY Y TG FHHo] A
oo FHITE e 19008 AE 5d WY A839xE oofHal,
Z7}e] vl wAA ZTIEATE ol AVHEAE) Y Fa(EEE)7E 2L

300) W19 A|839Z(Z T 5 9ol tigk Ay A1 «FFUe] 9] 4
2 A3l thste] FeEle ARoRE AN A4, O = s A3
BAF s wjdsteloF At s Tl = 7Aele v

AL e PHow mAae w
PN

re
Eora gsa gk S o, 5

O
= v(
odﬂo]‘jo"ﬂ' ]i‘ﬂ 2018. 3=
o) Iyl AMelo] WA Tzel 1 a7 Bak A :
AP ARG Fol ol B3 HFA A, wAEY =2 AL2Tst

b

JH‘I-‘



@s@% A9 mo}oq ﬂw 57}

B A34x2 o]0} HT)3M)
1981dol= =7HH, & Sl 599 SYAd w7h AlEE o
Halel= AE7) o]FojFHa, Ar|AAAS AH Adste] A1z A1
Hastely stlom, 9T 9o theix e FHAAJIE AGskE S(A
g 3%, Az A2%), TH =oEHo o I7hiEe] Y e
MEE A= afdsty stAthdsy T8y § S7HEAE, & A
ghol s F=rhal st A A T ofste] A AA S
9) Ty =7hlE ARE L2 WAl ot FEZHoE &
L %jzug A3 27Hw ok B3], BY o]F 1994, 10. 27. MAL
el =7 tigk A qtEo] Jhesdl Aol weEl o =TI,
ol ©

(o]

&

X0 rE
W

O'\
(o3

of &3l o]Folxl FLA AW EH = o)A WA ZA=S zH2
H9th39n) T8 AR E 2

]IO r’o“

o, 2014. 8., 239 F=x

393) Rolf Braband, Liability in Tort of the Government and its Employees: A
Comparative Analysis with Emphasis on German Law, New York University Law
Review 33, no. 1, 1958. 1., 23249 F=

394) Stefan Oecter, The Responsibility of the State as Legislator in Germany in Eibe
Riedel(ed.), German Reports on Public Law : Presented to the XV. International
Congress on Comparative Law, Bristol, 26 July to 1 August 1998, Baden-Baden :
Nomos Verlagsgesellschaft, 1998, 103 =,

395) o]|YA, Y Iriuld Aol WA Fze I L7 B3I AF AU
vol. 5, 1993, 961 F=.

396 BVerfGE 61, 149ff. oA, F =7hld Ade] M2 Tz I 2740 &

g A, AAHE vol. 5, 1993, 96™ F=E.

397) 21ZA, Z7HlARA ] ATl ols) A3k & 93 A0, HE AS8HE A

- 95 . M_'i _k:.'!_-|-_; ’



U B olFo AT AFUR sk Fub ARAXBAT 2o
MHE Hhshs A Aey] mRoleks s ek

2. A Aol 7

(1) MA=71e

HA=7HEE 59 7Pl Ao A7 doh 71E9 Aoz A3
< PAo] HEH Wi 7EduE AFY FHA HZ(GesetzmiBigkeit der

Verwaltung)= 83t Utk 8o FHAd dxe HETHS dF(Vorrang
des Gesetzes)¥ WHE-FHE Y2|(Vorbehalt des Gesetzes) o2 TA4HT}399)
Zboll o] A5 PA 8o HASE(TIEH A19xF A4Eh, A o
A5 FUgl o3 B PALR APHAALSY] thdo] HThao0 =71 9
gk YA Agol tiste] IRlo] zhe V|EEE eHI syl thgh sl
HiA g TH o2 A0 PR HA, AW WA AR AAE LA A
AA AT, 542 Elde] GAR o]Foxitkal o AZITH4) A He

B AAANA AHAE SA<t I g A3 AAE oristes WAAEY
2 2 AFRAAHTFH] 12340 A(Primérrechtsschutz) 0™ =71e] &3)jH]

=

A2 2211 Z(Sekundirrechtsschutz) ©] Th402) AWAH A A A= 1981,

85, MzA3], 2009, 529 ZF 10) F=.

99 wgE, 2o AS - AEA dslAde s TN AnAew, 97
HATF, A62&, 2020. 8., 521 F=.

399) Joachim Zekoll and Mathias Reimann(ed.), Introduction to German Law(2nd
ed.), Kluwer Law International, 2005, 88% =,

400) Joachim Zekoll and Mathias Reimann(ed.), Introduction to German Law(2nd
ed.), Kluwer Law International, 2005, 88 =,

o) BRYAL - WEAAATY, Dol A
2023, 539 F=x

W) AFA, FFPAE L) HAY Tl
8%, WM=EY3], 2009, 539 F=.

LR LR

A,

- 96 - -":l'h._i 'k:: H .I_. {



7. 15 AQAA) B AL Fal AEALe £ARA bl A
AEA ehetia BASEd, T8 dalBglel tal Arsd
slolol 0], E17 Lol AWANE Sl Tl EARAE
© glthe #Xolthan) §) AR o RRE 2244 Azlwso] UlE 144 A
w5e] 997} QAR Ao] MIEHUThA 9 ARE WY Agow gl
% ale] TASFTE Sase BFow Agant 1Yo BT 8
ANE FEsl @b AR WA FEauA ArAYH Zopua
ASE W47 98 ol8d 2AS Akl grras)

mlo
o po (@
Y
2
N

(2) 1981 =7H ] A3 A 2A

4] 7 Azl A - B o] EAZTE Aol disiA]
T 2y FET AN, MY A=EA A 2] 1981d =Rl

M, o) AEEThO0 1981 A Alx AN E FEA oF
Juko® A% AYS FEvIwe] B 2, & AWAYY 4UL T
How Pk TElx ol AP SlA, 9 IrhgHRe s1EHe A
Agol et THAAY, APA BPAS) hF AnA A, 21
4ol W8S Ta ATk EF FANYL AASEAE Az A1
oM FRALYS AL FHH £E P Aole] Frhe] UL 37
sloF sk Zlo] ohUieh Frbh Ale] FAAS FHFHES FHHIE

W) AR, e EARgNo] BB MRWA TLEU} Do) MAE FHO
2, FHAHAT #3935, 2022, 126-1279 F=,

404) BVerfGE 58, 300ff.

05) wAE, AREe) A - APEA dAAN THA AAdeE, WA
HAT, A62%, 2020. 8., 531 FZ.

406) Staatshaftungsgesetz, Gesetz v. 26. 6. 1981. BGBI. 1. S.553.

407)  Gret Briiggemeier, From Individual Tort for Civil Servants to Quasi-Strict

Liability of the State: Governmental or State Liability in Germany, in Duncan
Fairgrieve, MAds Andenas, and John Bell(ed.), Tort Liabiilty of Public Authorities
in Comparative Perspective, BIICL, 2002, 5779 %=

_97_ ""‘\-_E _'H.I_'\-'_.I.



Ack408) Tt 19821 102 199 AWAHAFLE 7Yl 7B
A0z AW o AHTITAS et ZloE fdolgtar RAAIEHA
T}409) Z]EH A70%2 A& 7]EHo] A
AHAS Zietn At o Ade A F

J2 A&44 AW AFH gl #S 71EH] FAo) o) HOWE}
3 Agsta QleEE, 7B A74zAdA AH gl Hst AHsta e
Hofoll tiafiAlRE o] YHES AT T UTE ITHAAHY] AHA
= S 718 A74zolA Asta e "Rl afddtt
ot Z8y AFEHARAE IHE dERHoZ ARIE Alold A&
g onlshes ZolEE 9 7S] W&o] Wiyl ZFHET
N, AEA ARE F7HIHS F O Z11839J_7} Asta A=
of HAe ZAZ AUy 11 AL WEOoEA FHA ujd
7] A71AQ(A =), ARAAZTAAZZR) 5o M2 W&
RovE FH Pty Btrh40) HE =7HESIEL 9
FIARE, Al 718 W8 AR =oHY &S st
e AEFer I yEe EYAE AXEE F3 vy Hrid

,\
rO
I
8_‘/_4
Ir
Hl
N
—_
jus)
==
o
2

TR

)

4
e

(o X of mr i K
2

> o o £

nmlﬂﬂif

m 4 E
ol

o

408) S PAL - HEAAATY, IV AR 9SS HEAHAR A,
2023, 529 Fx

409 BVerfGE 61, 149ff AL, 59 FHA 1AEEFAY 2288 A - EE
Tuele] Male} I AAHS Ao R PAHAT A605, 2020. 2., 67H F
%,

410) BVerfGE 61, 149, 162ff.

4 FY g, HYol JojA Mol ARl IrhY A, W= Al4d Al
3%, ol st WA 4, 1999, 761 F=E

- 98 - "':l‘\-_i _'k.:_‘-'_ T



H o]2o|t}a) GALH o7 1848 3€ oA AWES Ut ey
B3l A IS BASE, AYES HES d9e 7RI
Hol AgEe 99, e APHol HBHE dYo=
T}.413)

18991 IH, o] Aol wehA] Fiie APHELR) S HAFo R ol

B AR HAAQ Fa(Fiskus) 7t Lo HYL QgEhE &

£ 7HAA AATh4) weba] m7hA Ade TIAREe] Eaful ol
dgt Ao =Z oldfshz Aol BAl AL tAolthas) dhd = B
A, 5Yo] wTHPd A= FHA 4EE 7L Utke =o= A"
o I olfE AA, I7Hd AP TH(BGB) #8399} 71EW A34
of oJste] F&EM, 7|EY AB4xE F3h

sta 97] WRolth & Frbt MY PEsA @

A
N
<
ofd
-
rjg
1o
2
kA
rS
= D

P

flo

o

oL

9

lo

o o
RN

5

it
X
P oy M

%0,
2
Su
ok
L
o
o
=
of
o 2
b
o

2
o

oo 4T mu
M
ry
fru
N
[
-1
1
i
rlr
ofy
n
o ’
A
%
r©
ov
[¢]
o
3
ou
il
>
op
QL
£
e e o2 ogp M
i o

o o® ©E [o
=
ol

WS ABSHE Flolthan IYlE VTSI Thig
e

SYseE AsE A7 F7pg A9 AEE A

2
2

i
e
(o]
H
N
X
=
o
2
b
N
L
ok
L
o~
-
2
-
L
o
N
>
>
oE
I
-
2

WY Fiol o] BE WBA AT, VAT EE, A

43) vbgE, P A WRE, 2IAh 2005, 29-301 =

44 59 T A31E, AR9E, AR39xdd wE Zo|th HHER, SUPFHY w1
oj2°l w7k wHZ AT, WA=, Aeticta, 2014, 139 F=x

43 whEm, EAaAYA FolEe] Bek vl AT MASI =R, Her)sta,
2014., 239 F=

416) Ralph Surma, A Comparative Study of the English and German Judicial
Approach to the Liability of Public Bodies in Negligence, 2000, Oxford U

Comparative L Forum 8 at ouclf.law.ox.ac.uk, text after note 129.
417) Ralph Surma, A Comparative Study of the English and German Judicial

Approach to the Liability of Public Bodies in Negligence, 2000, Oxford U
Comparative L Forum 8 at ouclflaw.ox.ac.uk, text after note 140.

o
=
&
K

119
=
W

- 99 - AME-T



FelAel fstels obE =we] elA)7h glrkaiy
590 b ASE 53 APEH AYORNE QAo WA
)

[©)
4
EAFOE Qlste] FHI AW HAo| of

A3, 71 BT A Mol
A BRI Agol] wEe B wEe v gl

S DO

A FYA =71 AYJOE R = AL A SEHIA 3
ARG Bl B3 S AYoE s 7 k49 Bl
e S-S 59 W o TAEM, d%(Bund), F
(Lander), 18|32 ¥ 2 A DEC] EF 22 Y Aol A%
+ 54S 7HAaL a0

TR #1839z Al1ddel ofstH, FF-o] 19 Ee HE= A3A EH%}
of Hgehs 2AFo5-E 9

s = 2l
AR EE widstelol . ey slid S F-dolAl Hadwt "Jxéﬂ{—

418) Kiinnecke, Mrina., Tradition and change in Administrative Law, Springer, 2007,
1867 =

419) o|Y A, =Y =IrMiA HMelel WA FxoF I Lo #I AT, AU
vol. 5, 1993, 979 F=x.

4200 Ralph Surma, A Comparative Study of the English and German Judicial
Approach to the Liability of Public Bodies in Negligence, 2000, Oxford U
Comparative L Forum 8 at ouclf.law.ox.ac.uk, text after note 127.

0) [T RAAATY, Fp AR LARYT WEANH A,

2023, 53¥ H=x

- 100 - A =T



EE FE18 9N AP Aks Wl J1EY Aol TFHAL V)
By Azazol] ojstw, 277k BRae] A Ao skl gl e
Ee Fao] MY wE =} ZRol

g4g FRo] ohdeE FTE FYshe Ao S¥o] EAUT, %
Atk olgf@ Aol Al LEWATL 2h=A

i

-
s FIBE I AYL
L WAL gk WYe 3 e Aol WelE ws Wl serel
H, 7 3 e el oldgoEs AYe WE e 9l
I YL ok olB Sof, AWANGA S2o| dHe BT

S

=

B7b vk, A 39 2o UG WEEAS WA e N A
k]

=
—[43

o=
off

=
T

b

d

Aol 3ol ShSIAE Aol Qrka Brkaw Z AeFe Fatel AWAA
WAle] )77} olAHA e otk e oY) FRE wAH S
ouistaz, 1 9le] S Psivt ApEAHeIA FRe Welol EFHA o
Lo ER A A st FRE BPE B Ae 1UH YTE
ek 2ol ohuE, olfd ASlE FRE FYTL B+ ginky
ghas) oleld Agoli ApEa e

e
wolthaze) <FRE HASAN T A

422) Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 250 F=.

423) Martina Kiinnecke, Tradition and Change in Administrative Law : An
Anglo-German Comparison, Springer, 2006, 188 %=,

4249) Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 250 F=.

425) o| LA, o] LA, FL 7RG Aol WA Fxo} I g B’ AT,
3l vol. 5, 1993, 98-99W =,

426) o[ LA, o] LA, FL 7RG Aol WA Fxo} I g B’ AT,
H3) vol. 5, 1993, 999 =,

)

3 -
- 101 - A =T



Aash= 7180 LA 2Rl sy A5FH 3

.E_
T =
o EFEA perha

ol AFE oFd 5ol JJ%XPEH 5718 thste 141 2

A
S ARE A Ao FRAe AT
SnE S 0] o) deel AYE A7 shUste, el B
o] BA Erhs AR olojzithay) IHel= RS FEAL WA o
E S ANle] thstel Rakshs oot A9 YNshE BES BIThA0

ARy Rl ROl ofulsh=Aol tialx W As30zs} 71BN A4

oA WEs FAsh A Wk mebd Belol ofste] 1 ulge] A
AT A FIORRE TP S5P AFRS
o z}%ﬂ%ﬂ Atk E5E ARORE fRIARE AU o

%
PRSI WA, WERY ol AU 7

a7 o|AA|, o] LA, FL TG Aol WA Fxo} I g A’ AT, A
e, vol. 5, 1993, 99 Fr=.

428) Ralph Surma, A Comparative Study of the English and German Judicial
Approach to the Liability of Public Bodies in Negligence, 2000, Oxford U

Comparative L Forum 8 at ouclf.law.ox.ac.uk, text after note 156.
429) o5 E9, 3%H(Biirgermeister)©] Landrat®] X AJoll ZABIA ST F3|FA

o

ZAE W Aol S FF7IRe] AN vt EF Acjmw ARE 9
wElg oty B 4 gtk o] A9d= Landrat’} 438 Land7F 2 Y& Rl
of @tk oA, =Y =7hd Aol WA TSt I 8 A9 A, A4

e, vol. 5, 1993, 1009, Vgl. BGH NJW 1959, 1629; NJW 1977, 713; BGHZ

63, 319, 324f.
430) Ralph Surma, A Comparative Study of the English and German Judicial

Approach to the Liability of Public Bodies in Negligence, 2000, Oxford U
Comparative L Forum 8 at ouclf.law.ox.ac.uk, text after note 157.

- 102 - A =T



= Aol oJs|ME AT

D FEHOE WS T T

2) $A<I9h A

59 Wy A3z AlGolAE 99 Bagls THsA 21 3o ®
= Bz BRle AR, A4, A% A%, AL w=E e delg e
Sl WS PRSI ATk ey a9zl 9
S SIS W WA olEoh EAlslolol BT WA S5l A
3 AQle] Qole el BAYe] SMAe SEE WEY FE AR
natgle) AAZF B WA R 99 9L FEIAY F
A7t Wad FooREe 1golx e Aol $Esitin B

)
i)
%
s |
>
>
IR
L

¥

431) Ralph Surma, A Comparative Study of the English and German Judicial
Approach to the Liability of Public Bodies in Negligence, 2000, Oxford U

Comparative L Forum 8 at ouclf.law.ox.ac.uk, text after note 160.
432) Ralph Surma, A Comparative Study of the English and German Judicial

Approach to the Liability of Public Bodies in Negligence, 2000, Oxford U

Comparative L Forum 8 at ouclflaw.ox.ac.uk, text after note 162.
433) Ralph Surma, A Comparative Study of the English and German Judicial

Approach to the Liability of Public Bodies in Negligence, 2000, Oxford U

Comparative L Forum 8 at ouclf.law.ox.ac.uk, text after note 118.
434) Ralph Surma, A Comparative Study of the English and German Judicial

- 103 - A =T



3) A Al st

SdoM= FH ATl defHer AR FEH<
A slgETaL B oY, oAl 1 M FEE A EAket
8= T AAYL o EdEThe) A A 2
el Auet= Hdoll oJsiA AAtETh 22y Hed Al s A
el A AWE M2 dEds Avtezs PFYAE FHaY e jlA,
A WA ddo] AMBA SOl HIFo] ‘BFFRA(vertretbar) oF-E
TeITE8439) BddkA] ofRTs Ve I HRA SRR T=
H W2 TAde ool FofsiAt, 2y WHde] Al ddow A

o RS AR AL gushs e ohthan mebd B A

i
‘O,
o
—o
=2

d
g,
>
i

>,

o2l
rlo
2
ol
1o
oL
do

Approach to the Liability of Public Bodies in Negligence, 2000, Oxford U

Comparative L Forum 8 at ouclf.law.ox.ac.uk, text after note 119.

435) 30 BGHZ 19. Mahendra P. Singh, German Administrative Law in Common
Law Perspective, Springer, 2001, 252-253™ =

436) 15 BGHZ 305. Mahendra P. Singh, German Administrative Law in Common
Law Perspective, Springer, 2001, 253 ™ 3=

437) Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 253 #=.

438) Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative and
Economic Analysis of Five English cases, Hart Publishing, 1999., 639 3=

99 o), = AFAS ol2o] BAol BH AT, MATY =8 ALvE,
2014. 2., 74759 F=x.

- 104- -"'H._E 'IL|-.'.I.



YL - BeALY] BA A A (UnzweckmiBigkeit) o2+ $PHAS T
H7) oga, O FREAo] efsitta ddhkE A= oj=2of It HY
< d#o] Arrle] T4l st & & A= Eskar ¥are] F
of st dHYE & w7bx] AEZ AFd FAE A 2 5ol

g EAE sttt AdE A=l ol=xvtal FAE TR

A

rr

(3) A3A He =3

& AL FAS A Utk wEhA HdolAe] A s R oFE
ket Zvbo 2= AREhA ohsk, 1 AR oIk A3Ate] i B
ke oFejop k) ol FAA FAY MFelA A3 BT, S A
A oole] HEE QTR Ao AEshs Zlolthad = Thla Aol
o) AL FgARAel Rl Fl tF o|wg olPetn] Rahe
AUt BAG HRA A Y= AN BEHF Fol= TEF JRE

T} o & ESo], AZTo] HHA} HAEE AAE2E=

440) Martina Kiinnecke, Tradition and Change in Administrative Law : An
Anglo-German Comparison, Springer, 2006, 188 %=,

441) SVerwRspr 832(BGH) Mahendra P. Singh, German Administrative Law in
Common Law Perspective, Springer, 2001, 253-254™ =,

w) oldH, % =rblg A WA Txel 1 e B AT, Ayt
vol. 5, 1993, 98-102H Fr=.

) olQAl, B b Al WA TEe I ade BE AT, FUNL,
vol. 5, 1993, 101H =

4449)  Martina Kiinnecke, Tradition and Change in Administrative Law : An

Anglo-German Comparison, Springer, 2006, 189 %=,

- 105 - AME-T



wo| BAs pa FAel U 4w sjele] oolE nEstu YEAE
Qdalob Bk olE ackald, AA FHE AAL B 3
s, £ davh 3 wesE Sad e 9 Seiok s, A

A3 BE BA3 BRSNS F2 PP AG T Auk FF o)
=

& AUA AEE g == NS B8] 4% 242 /RHER 24

ot 2y WY A3A BEEF oRE wA dAs A Aol ot
T Hr AT G F Bol, AR TRUL FF &5 BAAEY u
2l By T FYoE el & F sy} olE7 4 HHS
I, 22 e gJPAE 295 vt 99l 2 e ARA

A4 DAL Bake TR ATLE wEE] 9T AolPn B F Al
o

3 Hol dare] &3 v ATE 714skRnh 28y e
m

Fol B HEI BAAY oo wFo| HE BAAE FTI} A
3 AN 298 F Y=E HAY R} glvky BASEA, YaE o
SEEE

stoll A APALE 2Dt e Aolmz 1o tiF AR
o] &Esfuid Asde] JAETL Bsidthen 3 HALe SdLePgEd
(BAKred, A= AWF-805%(BaFin) o2 3ol A7 &3] A4 Az
ol gk RS &g 2P FFolAl A= AFshA] X3 ARk 23
o] &Es A AFsHA Fted A= AdAke] ESE oI Al
A, FL2YAEZA ofF= AB] gl gk ZlolA] Al MAA, F7,
dExidael g Aol opyehs e wiHstl SdedtEd oo
A BeEAE AT F =

oAt tigk Re5AS i1 9eng

445 Martina Kiinnecke, Tradition and Change in Administrative Law : An
Anglo-German Comparison, Springer, 2006, 189 %=,

446) Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 256" F=%.

47 69 BGHZ 128. 22| W]-82 Mahendra P. Singh, German Administrative Law
in Common Law Perspective, Springer, 2001, 255¥ %=,

- 106 - A =T



of AFg ool gtog AR AAA, FF AFYAA dF EaE
T+

A

55

ftlo

A
>
of
2
[-4 (0]
Jﬁ
mlm
os‘z'
—:—‘
B}
>
o
Ho
il
ol

B Azaze] oS <l FT-e] Fqol YoiA” BEAS B
R AYS AR 5k vk ek F7he] wAe

i
wglo] Toll AN FHQ ARE YskwA BHAAE RS Ao

] &
TFHEth 3@EAoR Pl A= ARE = Ao agsty, RS
o= =7k AATEE D&shes AR ot SR dRERE
AEFFThas0) ol FARL AN-E st PLIstqiolof SRR ANy
o] «7]3]o)” Pstdzl FE xLFelA| Perhesh G So] FHE T3
A} AHE-E &HEE F ARLE WA ARMA, 7 ARRE F
T 2Ho® AMgShE §¢ TFdol oId AsAk Akael] disiAe &
vl A Qls Fastm, ApeFo] /MIER1A AFERJIAE A AA o] F

2% 247} opielx shgthey E@ WAL oRPAHIUe] ZEAZE Fof
MU B7)2 A4S AAE AQLA, Bels FAY WA JPoR

= FTEoHA WAL dE AAkeke] uiF AT Slojok dtal BAISH
thasy) =, gP9lo] Fxo] nAAR] FE Gl Slojof s, o] FHH s}

448) [1979] NJW 1354(BGH); [1979] NJW 1879(BGH). ¥Z2<2] W82 Mahendra P.
Singh, German Administrative Law in Common Law Perspective, Springer, 2001,
255 =,

449) Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 256% Zx.

a0 FE|5, SAM] QloiA WHe] M T A, W= A4 A

3%, ot Atstn Mot T4, 1999, 779 FHE.

s $E% BURd] QolA WEe] ARAsh TopA A3, Wekeg A4 A
33, olgfxisty WA TA, 1999, 77H F=E

452) 29 BGHZ 38. Mahendra P. Singh, German Administrative Law in Common
Law Perspective, Springer, 2001, 256 =,

453) 11 BGHZ 181. Mahendra P. Singh, German Administrative Law in Common

- 107 - A =T



a9l Atololl WANA HHAo] EAstHor FEY A34xTE At e
34 AR5 PstAA EHAAE AT A9 vty d &F &
AAES] HHEZ B e Foz <3k &ajuide Fe 99 A
(69 BGHZ 128)°14], WYL FH< Pt A= FH AFE Jst= H
ol afEdrtal st AR Al WA AAs =, o= 718
A3sze FF-AET HARE] FES f‘f@xgiil‘%ﬂ é:—‘éﬂﬂﬂ*c}% s
AEE 3 HA o3 AYS 1 =

J
091 <ol Aol 54 B5o] FAY ARE Weke Ahel APEEA
VHE T 4B B4R sl FA 12 BFo2 AFHEA 4*
of Ze glom, TeF A% 1 BT £ oI Y5t GrAos
WA WHAA Asel el 2 WS} H WEel SF el
o|Z o} Gk ST

(5) <=3l

o #8397} Aty Y= £de] v @A BEHMPeE uhaysl nE
Aol EE omdth wR Ag23=rF Aslal A=
W i 2e ade 2 "at 3 Wel § U4A oldx 3

T}.457)

Law Perspective, Springer, 2001, 256%™ =,

ssh) FY 5, Sl Yol WHe] ARSI TP A, W= A4 A
35, ottt g HEtAT 4, 1999., 77-78H FHE.

455 Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 257H =,

450 69 BGHZ 128 at 130. ¢ ¥4 T <dF F& W&ol tiste] Mahendra P.
Singh, German Administrative Law in Common Law Perspective, Springer, 2001,
257 F=x

) $Y%5, Qo QolA kel ATLlel Iy A9, Wet=H A4 A
3%, olsfeiAtieta WIATL, 1999, 790 HE.

- 108 - A T



(6) JIAA

o

250 et &Aool W wR AR AdEIAAA o]
(Addquanztheorie)©] -8 T}458) AP} siARte R 7S AT
A=A AEste, T Bels AR s ReE Aols UE
o] o]Foje Zlo] Wl Aol AFete AAaAAE FART
AEFQATEAY) AA] PR A46R400) HA| 2 HRAZ FASAL
AFsiate] ¢ FFUo] AR FHsH AFYHE st tE
stle Zlolgt 7S & A& wellvt A e} &3l Atole] iy

AT & ek,

<
o 4y o

50

rL rﬂ
L

Al

i o

(7 HA

W Als9EE FAAAFNE AL Yok vIE AR WE
=27} Zgo] dul o]l AFHE YA oA LS HA=S5= T
° o

AtHs A& w#sty o] gle Afdds AYS AF=E SRR o

o2 ]

BA L
e e clglHoln B Jejolae] @Y 2gol thshel QgHThash
o B0, WAL AzHe) TPOR QI Alwrl BAG ARbelA P
o Fe AT & giTk dho] Ao ATE V|ZEIYTA) BF 91

458) o|YA, = ZyMY AP WA FxoF I L7 A AP, FIHEh
vol. 5, 1993, 103% =,

459) oA, EU FTHIY AP WA FxoF 1 e I AT, AFAEE,
vol. 5, 1993, 103 %= Vgl. DVBIL 1978, 146(147); DVBI 1989, 1094(1096);

BGH Urt.v.21.2. 1991-1I1 ZR 245/89.

460) VwVIG §46 At B F2te| siate] a3te “Alddze] A wet FER
57 olysle HAHYE W Ado] AA AAHAoT GFL u|xx| ol
shglgol WS A4S At 94 me EABYe) B 4L kst 4
HEATE oo 1 HAE 878 F ok Al sk ok

461) Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 257-258™ =,

- 109 - A =T



Wb BElshs Suwe] BAZ Qlste] Axe] Ajigel Bol W ARk
# sfolze] Az Adte] Mol Haloleta ¥

& gtk olf2 93e) ATE Y)7teiree)

x
s
°
>~
>
=
S
o
o
o

(o
fo
B
uis
o
N
o
(i,
£
&
do
=
ol
rlo
ofl
P

w4lo] A Pt AsFoeM 1 Beyel iAA Hck olo) =
b Al BB ARHOR A Bart lky Ak

i

2)
FE e Aeols 2 oF-euto]l WLl sidshs welw s

462) 54 BGHZ 332, 336. Mahendra P. Singh, German Administrative Law in
Common Law Perspective, Springer, 2001, 258 ==

463) 55 BGHZ 229, 232. Mahendra P. Singh, German Administrative Law in
Common Law Perspective, Springer, 2001, 258 ==,

do) FEF, SAR] QloiA WEe] My T/ A, W= A4 A
3%, ot Atstnl Mt T4, 1999, 199 HE.

465) Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 258 =,

466) Ken Oliphant(ed.), The Liability of Public Outhorities in Comparative

Perspective, Intersentia, 2016, 1929 Z=,
467) Lisken/Denninger, Handbuch des Polizeirechts, 7. Aufl., 2021, S. 1745(3t=3A}

-HEAYATY, ITPE AR SR FFAEA A A, 2023, 62100 A
A1)

- 110 - AME-T



Acka Agshar Qlrhdes) o] wol= Hel o)E HAZ Shrhaed) T A

839% Ao = FafAr) 1o == e HE S-S B g A

E 4£E&3] 3 Afole &g o5 IAEA geva A o

Ao W 254z EFFAHOZA AAY $A3 AAMAES o=

Zlo]m, d:-’e?—%"‘* ?ﬂl‘—f}” ol et HETA o3 SIHT PA P wl
= Ek:ES }A) rethan)

t
o[t

] O S}
. =

r*°

4o =7hlY e TR e AR sta, FFAY AdS
Hee] FAHe] glormz =9 muate] 1A, B3| ALgal Fele] Lz
° Holl M ARgAE A HA ti9dd =d

=
AHE Fevl o) dukF oz Wl

<

T

HPE FHFTRAT) o] Y E@oﬂ o4 A AHEAR 134;711 7}%
Ae AAEA gomz Az oze FapdAgo] AdFHY) o2d UW

T 213842 A5T), FF472) W|=H473)

468) Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 258 =

19 £ %, Bl QolA Wl AR ASIel FopA A, Wet=x A4 A
3%, olstqAtigtw WMot 4, 1999, 79H =

a0 $E5, FUol QojA Mol ATYSloh Ty A, W= A A
3%, ot Atistnl Mt T4, 1999, 190 HE.

471) APHA A mdL vicarious llablllty = respondeat superior® EHH T
Gret Briiggemeier, From Individual Tort for Civil Servants to Quasi-Strict
Liability of the State: Governmental or State Liability in Germany, in Duncan
Fairgrieve, MAds Andenas, and John Bell(ed.), Tort Liabiilty of Public Authorities

in Comparative Perspective, BIICL, 2002, 572/ %=
472) Deakin et al.,, Markesinis and Deakin’s Tort Law(6th ed.), Oxford University

Press, 2007, 666™ =,

- 111 - A T



B9 FoF BT Aol AEATE W EA A - 7
=
=

=
e £@ Aae) B A e Hekshs 2

So whe Fojoly
ot HYe WY A3 AGelA TGATE ARle] AT Hstol
B BUBSG LAY FAL 2o el BHAY AAL Haw

ATk mEtA A TS AREARY] Af3 A QS HAZ A7
Y B2 = okal Brhars)
= WAl fAS g o®E AREAF A olsfstd, AREAF AQlo]
Q] SsiAe, H&Ake] 1o - e 8 7EHA ¥a, oAl 38At
H oAl E3E obIstR o etk 1Eja 3&ANAl AR
A AREARY] A S 9 8AE AR JojA g ‘ALS
A} 0] 9 5 (Verkehrspflicht) #]Hto] FAHET I gty AREA= AH4l0]
g2t gk A - A=Y FoE ok As FHTCEN HAd
T Aok46) 22y = WIHA AREAE A]loll tistele 3] 8Atel] ofdf &
< gt AREAAl 82t BEHANE IuE AN d9AH
Aol o Bstths dRHAAZQ vido] 7leiRith ol & It =
| M= S dEol ofsl xF-Eold F]le] S, Wl A A,

il

Moo
e

S
2

473) Dobbs, The Law of Torts, 2000, 905 2=,

474 S IR A8l AN “ERRlEe o= AMFell ARgshe AFEES, TL7F AR
o gl st A3AANA A ElE VHE SE S o FE 2k
AgATY B gpel Aol oA, E ASATE I 7)1 TE EDEAY EE
AR S AFst ok st molAE 1 2Eolur AFo oA, Al
LT7HE FoE O3 o B 183 FoE Soolx: &7 2sEe A
oll, vl e BAEHA ohgth o AHekar lal, A2d <Ak o]t
RS S5k ALe ArRol Fateld Ao A A5 APE FAG A
e Ahra At doh FET 9, FLRE T2 - AHE - £, 2008.

475) Gret Briiggemeier, From Individual Tort for Civil Servants to Quasi-Strict
Liability of the State: Governmental or State Liability in Germany, in Duncan
Fairgrieve, MAds Andenas, and John Bell(ed.), Tort Liabiilty of Public Authorities
in Comparative Perspective, BIICL, 2002, 572/ %=

90 294, AeAAe) Fel A7, Agistm Wet As3d A5, 2012, 9,
4500 F=.

- 112 - AME-T



o
= 4
s
L
>
=
o
_’;‘i
o
)

G
01]/‘1 fﬁa 5@-4/] H‘?ﬂ F7F A4 ggal AR
ARl AojA JliE el WMEI} o] FojA AL AT
ghE, AR 8 A, ‘FA 34D (organisatorische Verschulden) HElE &
sl L 7ol WEkstal Stk obd7AA] =7HE A=l SloiA A IS
o] WPt WAHc R Qthal B ofueu, B2 AREClA

Ade Sl TR HES FHstA e AlEIF vkl Hrhe

vlolul= W A|131% A1g AZZOZHE] 7|EH A34x Ao o=

) YA, gL el PEFe] AT, AeTista Wat A3 AT, 2012, 9,
450-452%0 . EZ WY A31E0] BAAE AgALe] FHAAYL ﬂx@s}%
Ao AHt] ANHNE shgo, 44 dusEAE ZSAT AWA, A

SR Y] AT AT, Aethstu st Als3d A3E, 2012. 9., 452-4531
2z,

478) Gret Briiggemeier, From Individual Tort for Civil Servants to Quasi-Strict
Liability of the State: Governmental or State Liability in Germany, in Duncan
Fairgrieve, MAds Andenas, and John Bell(ed.), Tort Liabiilty of Public Authorities
in Comparative Perspective, BIICL, 2002, 575% %=

479) Gret Briiggemeier, From Individual Tort for Civil Servants to Quasi-Strict
Liability of the State: Governmental or State Liability in Germany, in Duncan
Fairgrieve, MAds Andenas, and John Bell(ed.), Tort Liabiilty of Public Authorities
in Comparative Perspective, BIICL, 2002, 5759 %=

- 113 - A T



Z174A] wiiid A Aol thsle] B H Y (ordentliches Gericht)ol] E435t= dAElE
iRl 4= glokar Askal Uoh4so) o= Wl - YA AR AT|EE e T
Ho] 7Rl AFe] Bdo] Hoe AS Y|tk = HdxA
WoAl2zdd ofste] b Folls APEHAS A U(Amtsgericht) ¥ AE
(Landgericht), — MaLEHYo] A= Aol AR

Ela=s

E
)

xo

H
o

(Bundesgerichtshof)©] AX|=o] QlojAl AWtat F71 2zt st A
7HA 3 Uokas2) ko] AA|E o] Qe AHPHAY NS HE Aol Al

A4S B, A3 AP

-

of¢
O+

3 glont, AW YAlsh Hms
Qe w, PEol BS SEHT HelHel IS T F Yk oF B
of WMTL WG Ao HAHOE 2EANE F 5 UthANAEY A
1392) 45 o]af& «giﬂa a5AF Aol wel HEe YARED )
S sfofo} sm, YAEo] 3

S Al Hlslel BAAT Aol e ol WEHAG BABE
ANSHIL A AHE T 5 =S Selok T 4TIt AtkEE A1P).
MU Pt B AHSREAY FLEA ohT RO o7 A

:

C o>
>
2
i
2
r-l
5
=
ol
S
_>.i £
(i
lo
ol
=
fd
o mX
M

il

_‘

=

]
el BAAA W& A0S = welwt Aol zE & 4 AT
(B2 A2 WTLS hshe] PO PAAS FAG AFE o)

¢ =

480) Heinz R, Hink, The German Law of Governmental Tort Liability, Rutgers Law
Review 18, no. 4, 1964, 11221 &=,
w0 AR AR A - AR AL B A2, 9
AT, A62Z, 2020. 8., 520 F=E

482) Emg HYAzZ #A3E vwHE 1@ 5 9 ZHPAE FAHOZE TFUH
3t A294d, 2009. 12., 228-229H F=.
483) EHE HAxzAd B3 vy nE o 5Y 9 ZTPAE FAE YW

st A294, 2009. 12., 230 =z

484) Nigel Foster & Satish Sule, German Legal System and Laws(4th ed.), Oxford
University Press, 2010, 1427 Zh=,

485) Nigel Foster & Satish Sule, German Legal System and Laws(4th ed.), Oxford
University Press, 2010, 139-140, 1427 3=,

486) M, RARARSH W5, 2019, 1039 F=

- 114 - A -2-1tH



ol

37 Bl YARES ANES] T FATE WA AN wHAY
A BRIY 5 U, wEb R BE ATE WA S k) ols)
© =4 uRol AN WAl Hste] AAFeloh FAAT} EAH
FUE AT ATk WIAEIIE Gohesy gake] AR A5AF oRE
AARS] ARl ek AwelR - 214 R(A1382)9h A Berge] £
Wl Bre] AHHL BT A7} ke

rr

1

N

ol oft

o

o
=

12

_] (

7. 3AA ez el oy

Sde] Frhig AYe TPl oA FAol He A WAT
golckan Z Fbe] WT WY G APHAAY thol Hrl 1 &3
of ther A wigel o] FojHo} Grk Aoltk. Trhel ST B 2§
of skl Fo] k= lBAe MT BHSIe) UF YA TAL
A PR Ak PR VY Do AAR A% AAAA BT
Soplrel AR ol Fol et oiALCkey oo Selel Frhil
ASE G4 WP oY, WB, FASE T/HAY AFA Wiy Tz
25 9B thste] WS @e e ok, Tuth
Aol ME A= P gk
by A=) PY e AFF P SR T AR s

#7) APRAAATY, PAAT S} HAFot 25T AHB ABLY, PRI AT
B34, 2019, 2519 F=

488) Nigel Foster & Satish Sule, German Legal System and Laws(4th ed.), Oxford
University Press, 2010, 142 Zh=,

59 APRAAATL, ATl AAFoA} 238 AHB ABLY, PRI AT
B4, 2019, 2509 F=.

w0 PP - HEAAATY, B ARe] LAY WRARY B,
2023, 52 F=x

O FPAL - JEAAATY, 7Y AR +Y9EF
2023, 53¥ F=

492)  Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative
and Economic Analysis of Five English cases, Hart Publishing, 1999., 58™ %=

N

:i
oL
-
ol
2

2 B,

- 115 - AME-T



Fefstel FRol eelH o PSS 1 P9ivh WA sk A9
olgk 2R YL gsloF Frhs wolm gtk 2y Frba A
ol UT- AGR AL melstel FFYU AL AYo] R FUHY
& AgeE, nEd ALl §e molw AYS APt WgoR ¥
ME AR HTkn = F7be] g AFOE A% A e
2 gh el oA Agsgol, dnt: FAY Ao A
£3E 2%0] Fiole] Fuehs zle AU Qrhs Al o|=glthos

Folof] ofste] FHYol 9ot EAE Y2 UL HAS W
Zol ArE7Pdst dFoE Rtk A A=Hd
(Reichsgericht)2 WY o] A AFAA MYsAE Gt dAlA
AFA PAY] HE de A FAHY Afolnt M AYs IA
SFTE4%6) 1y o] RIF w7tollA A FAY A= MY Aujel] ofs)
ofof Fth= ¥dol FAHAAL, AT FAF HAl APEAARS] Tl H A
ow AFH PAE AGsHA = ATt497)

r° 1
ok
o3
AN
N
=
oi
=
o
Q
>

1L _14_/&1 ‘_]]Jo

Lo id e g

WY Ag39ze] ojste] ZYel Frhg MY ARl A AnA

493) Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative and
Economic Analysis of Five English cases, Hart Publishing, 1999., 59™ %=

494) Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative and
Economic Analysis of Five English cases, Hart Publishing, 1999., 59™ 3=

495) Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative and
Economic Analysis of Five English cases, Hart Publishing, 1999., 60™ 3=

496) Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative and
Economic Analysis of Five English cases, Hart Publishing, 1999., 62™ 3=

497) Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative and
Economic Analysis of Five English cases, Hart Publishing, 1999., 639 3=

- 116 - A =TH T



dquoz  HYshe zlol ohid ATTol ©@ AY U= 9
T
-

A ZEel e oReuel tE A4Y 2 adh shdo] 4y

A% A4R 34 25 9%, 4 4 AL RN =,
ARF ARAZ o, A A= AGPA % 5L A wp Yrkson
2ol a4 Qe WIAAE AMART) He, 2RUe QF Hopo g
s, S, Aae =) ]

aL
(¢}

=
T bl
= ojoF ght}s03) 718392 ANF A& L=A FF-do] 18] = HA

ol

989 YA -
2023, 599 3

499 AN}
2023, 599 3

S00) A}
2023, 60 F

SO0 FHEGAL -
2023, 579 F=

502) oA, FL =7HHY HPe] WA Fxe} I ol AT A+, AW
vol. 5, 1993, 1039 2=,

503) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 234™ %=,

oL
-
ol
)

A7, 7PN A=l EdERT WMFAERF A,

Py

S7HlE AR eddER HEAYAH A,

oL
-
ol
)
re
-
(o

Py

S7HlE AR eddER WHEAYA IpA),

oL
-
ol
)
re
-
(o

Py

2 A SdEFI WEAYY DA,

oL
-
ol
)
re
-
(o

T

- 117 - A =T



B9e pgstnz, 1
Fole E3l7h PSS AYOZRE ARFEE &tk T ol F
2 = AL F) o

7d
SdoAs Y A=S PetiaA FF-Uo] FHs
A

dart v Aol =oHt ofe ®
WA oleiEar AN w2, Fdo] A ool B3It F7hSelA Y =

1
08 RPHSE ATL SHGTE Z, WHAHE olu] FT Lol A
4 Folol® gk 5 bgel FLA AR F1FOR Bhe] FelolR g
& ks, ol Qlshel ALY Adel YoiME THel FHo] EAlHo]
sasts A7k Al YATk09)
aE, WY As3ET FAS AMARE Ak Y0 olF W A
2 3

At 507 Z7H A=

2

504) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and

Comparative Methodology Volume II, HART Publishing, 2001, 234™ %=,
505) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and

Comparative Methodology Volume II, HART Publishing, 2001, 234 Zt= 46 3

=

500) = R A823= AT «ae] e A W{EPo] wete] EBle] AW, A
A, A%, A, A e AEE JaAd As o2 AR EdE wde o ot
ATkl Askar i, A2 “ERRlS BHSEh7] 9% HEHS QNe AAx
YR o5 HaEn HE el Wl wEt A glo] Hsirt hedt Afole
Zhfi Al Al o] ALE 5 e Aol Hid ofF o ARt AL Agskar
T} Ralph Surma, A Comparative Study of the English and German Judicial
Approach to the Liability of Public Bodies in Negligence, 2000, Oxford U
Comparative L Forum 8 at ouclflaw.ox.ac.uk, text after note 1179 7|A¥E FE
ECERE =

5o WY AR76x ANE @M= AR, BE A, TIHEe At ok
Ralph Surma, A Comparative Study of the English and German Judicial Approach
to the Liability of Public Bodies in Negligence, 2000, Oxford U Comparative L

Forum 8 at ouclflaw.ox.ac.uk, text after note 191.

P

- 118 - A =T



o) 3l @A WY o AR Qe Bas %ﬁﬂ% 71golA] e
Roz Hoa & Utk oA ZAWe|A Ao B AEAo|: 7R
3l olafol] a0

47og OB A BE BHS AT glojof da}% e B4 oy
o Qo ABAOR gk FTAY Fo It Ak FFO| o]
]

—_

¢lo] &3t Heh& BHoslr] 93 4 7}1]51 AojoF o= AL ofnlst
woltks10) A3A} B F2o] P ozE 47HA7F
MQlol A thet] o A A= 27 F 2
o] 3] % 7+ (6ffentlich-rechtlicher Erfiillungsanspruch)=
£ =91, 7ide] A=s7HE AR ey Add Aol A A=37=
A dErt dar, FAHL olF Tl FolofF & o FTt A L
o Aol Zﬂ—-’zraﬂ% AHFsAY *ﬂm’é}ﬂ] 21E& FUst s7kste wdl
A}

—

oItk o

o r

PN a
ar e
lo —\o

o.s_',
ro

X0,
gr

AL ¢ ARAE o) THS TE Aoltk wetA of Aol )
AR APHAAE B8 AAAEe A4S oEE 2
o] 78 TAFTo] B Rothsy

508) Ralph Surma, A Comparative Study of the English and German Judicial
Approach to the Liability of Public Bodies in Negligence, 2000, Oxford U
Comparative L Forum 8 at ouclf.law.ox.ac.uk, text after note 118.

509) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 2359 %=,

5100 B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 2359 %=,

511) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 236-237% %=,
512) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and

Comparative Methodology Volume II, HART Publishing, 2001, 2369 %=,
513) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and

S 119 - 1 2-1H



=4, FA71HH JiQle]l B8 BAlo e AFolths) dF S0, €
e FAS BT oF7F JAT ol t] yolrt sHao] t-E A3Afef| T
st ESE 713 As e YFE Avh oEbA 249 Aols stue
7ol wek Aol ot EsE Y2 A3ANAl ESiE vidElor &
ohsis) AR, A7 He] AFH R i/l A, AA, A%, A, Ache
Ak A-97F Ak o] A L2A AAF olefvto] FAHE A Al
gkotsie) Ui, HES] HXOo2RE Qe Hoslr] 93k AY(Schutzzweck

= 51

2]
der Norm)< 3|A& = )

ZAg-oltksin ojw] WHES BE FHES A
o o WrEA] WAH] HES] Edo 2AY HaE §lon, HEe] A
sha e ulge A, B9 4¥s s gt g WEe 3%
o] olo)s I3 Acolgta EAgE FrAHom IS B 3 54
o] JAFH= Afole A3A i Fzo] JAAHTES®) & Fof, EE
P2 AelAl A A FEE AFEta A, AEeld e 53
g o] WAk AE g7l £ HY Afoles Jide BEsh] 9
g FAES ARG  Avk =S o] B FH dFe] ot A7)
we] ool ofEd A He A9 1Ed 34 A2 e BEsh] 9
FAE 7L Qe Ao FHEY. T2 BREEE oo W= A
Ao g QAdr) dF E°, EE n%F9 ¢ e 58

Comparative Methodology Volume II, HART Publishing, 2001, 236% 3=,
X(Minors) v. Bedfordshire County Council[1995] 3 WLR 165, 166.
5149 B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 236-237% .
515) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 236-237%H =,
516) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 2379 %=,

517) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 2379 %=,

518) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 2379 %=,

- 120 - A =T



P
o)

7t olsk frAkek Rl A Aol AAHL 4
= e ohth webd B wE ABE AR A Awsh BAYEH
che, o) thstel A, ARl AN BT S B o] Qi 2
o2 ¥ % glou a2 st AAE A oldg Adg F YA A
R Qe B 5 gl Zlolths) ER A oide W B

L $1 ek A4 28 2hde] 34

Lo=uld A8 s

= 7Y Ag39xoM= Ao NP (Amtspflichtverletzung) < -3
(schuldhaft) 871& 5o AQ) 70T WAt Qlthks2h) wepa] ZF-9
T futo g4 A AHL EEEo] HUtETE HoA ZF29] la
faute 70d B V=9 negligence 7NE¥ FEAGL & Zo|ths22) 53| =
Aol A9 qA Lol AFd A M ol dota stHgtx FHE g
APEAIALS] Thdo]l EThs2) weEbA APEAIARY] WS7E WA 1RE ol
A A9 e d9ie A FFde S sk d o] Er

519) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 237-238%W %=
5200 BGH 15 February 1979, BGHZ 74, 144, 147=NJW 1979, 1354, B.S. Markesini,
Always on the Same Path : Essays on Foreign Law and Comparative

Methodology Volume II, HART Publishing, 2001, 235%™ Z5= 49 3=,

20 olad, U by A WA FxsE I ade BE AT, FUWY
vol. 5, 1993, 98 F=.

522) AT G=o] A B9 (Negligence)oll A 2] oo F-o] &R #gE Aok
71, QAP 2473, 2009, 4478 F=,

523) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and
Comparative Methodology Volume II, HART Publishing, 2001, 235 %=,

- 121 - M 2Tl



Aol el HR ) Z, mIelAeh o] WA 2go] A@e] 4
2T sl 7o) APBAA el BAIE A ke W
Shg HQL =] Wednesbury 7120 o@ Fely HlAE ug QAR
Ngow ABA WA thFd APIAAT} ol Rl 7] wEel, B e

Q1AM % gol7h BH) etk

A=)

o

s A
Q17 QAo
HE B2g
I7HlE A A R ok YIS v ok FAFEKTEC,
Treaty Establishing the European Community) #2883 2Fol <Jstd, Aok
9] Aol st FHALE A=Y HEC FTAHU LRrAdH o we}
yG7|HolY FFE T8l Al Yt EeE

o
He A)S Ao qHgskal tkses) ool FARA(ECHE FHATE

1=

524) B.S. Markesini, Always on the Same Path : Essays on Foreign Law and

Comparative Methodology Volume II, HART Publishing, 2001, 235 %=,
525 Martina Kiinnecke, Tradition and Change in Administrative Law : An

Anglo-German Comparison, Springer, 2006, 2217 %=, 2 December 2004 III ZR

358/03.
526) Martina Kiinnecke, Tradition and Change in Administrative Law : An

Anglo-German Comparison, Springer, 2006, 221 Zr=,

527) Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 268% Zx.

528) Article 340 (ex Article 288 TEC) In the case of non-contractual liability, the U
nion shall, in accordance with the general principles common to the laws of the
Member States, make good any damage caused by its institutions or by its servan
ts in the performance of their duties. https:/eur-lex.europa.eu/LexUriServ/LexUriSer
v.do?uri=CELEX%3A12008E340%3AEN%3AHTM["-EL A] : 2023. 6. 5.]

- 122 - AM =T



de Il slol A(fault) glol= A = = YRS
S529) EZF ECIv= AAE frgw fldlte] EAske 5ol A4 glolx 3
A9 AYdS AAHSIE sk=dl, 19961 R v Secretary of State for
Transport, ex parte Factortame Ltd(No 4) ARAAAE ‘fF-HHe AZs <
Wb (serious breach of European Law) °©]’d9] A& Q7sAY A& 243}
+ AL 382 F v BYs] gerie stk S FHMS 34
28] FAlo gk AAES AT Ao FFHe AAS Ao 1o

2 iAdd =z Y S st 3

o
= S Aol JArkA10%).53D T3 £

ftlo
o
=2
lo
o
2
juksd

R

2 214e lslol & Wage B
s glom, Sdo) by 9N FAEe AgoR AT L Wk
2 YL AN F Yk AZ SUe) IhY AsE AYe] Ans, @

529) Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 268 F=.

530) R v Secretary of State for Transport, ex parte Factortame Ltd(No 4) [1996] 2
WLR 506. Mahendra P. Singh, German Administrative Law in Common Law
Perspective, Springer, 2001, 268%™ ==,

531) Article 10 Member States shall take all appropriate measures, whether general o
r particular, to ensure fulfilment of the obligations arising out of this Treaty or re
sulting from action taken by the institutions of the Community. They shall facilita
te the achievement of the Community's tasks. https://eur-lex.europa.eu/eli/treaty/tec
_2002/art_10/0j["E= LAl 1 2023. 6. 5.]

532) Ossenbiihl/Cornils, Staatshaftungsrecht, 6. Aufl, 2013, S. 75.(3+= A} - HEA
AATY, F7PN A= LA HFAAA AA, 2023, 1., 60HlA A<
4). Mahendra P. Singh, German Administrative Law in Common Law
Perspective, Springer, 2001, 269™ =

- 123 - AM =T



Sl ABH W9 1E, AY T, 23 o] met HYo
ABe} 7S W3 Yeksy AR el TAS sked, WAl s
g Sojsb] A% AoE ol I8 Sol, WAL I NS B FF
AL JFoE FRA FUL BUHA B, o)Fo] FUAF FHH F
_

d

A’ (pflichtgetreuer Durchschnittsbeamten)S 7]&0.2 A4S AT} 534)
=
=1

mebA] Jel A5 Tl Qo] HHHoRE 8 FEHE F9(Sorgfal)E 7]
o)A LYt AL ZHEH Fsla35) AA Y FE-Uo] oud =Y
< 250 e AlE B Aol HA QT30 o] Aol 9
e YA (Behdrde)©o] AAA T QT H= FYYAFE USR] IS
Wt 3k, FAZOE P FFU (Amtswalter)= SHE 8+
it} .53n

oS E°f, 1980'd BGH NJW 1980, 2194 AL =& 2ERE Ul
1EEEE GEY &3V 7Y AR vhol AlE dATE olFE
7MY AAE TS AREoIALESS) ML 3 HivE AEER A
HEY =2 0% ¢ o5& FE3tH, 9 9F+ 1L o] &4t tigh
AYs JAS AR 77t e IAstHA I AR ofF-9 7|Fdd #

v
<
o
ox
=‘|3L_"
o?‘:‘
o
=
N
fo
i)
ot
Og‘:‘:
do
=2
=
%
=
ox
2
ulsd
i
1A
2
>
lo
i
lo
il
ofy
o>
o
u

o

HAT 39.1 (2010), 386 =

59 oA, B Fbig AYe] WA Txeh 1 8ol BF AT, FUPL,
vol. 5, 1993, 102¥ Z=.

535 olQAl, U = Asle] WA Txeh 1 add BE AT, AW,
vol. 5, 1993, 102H =

536) BGH judgment of 10 July 1980-II1 ZR 58/79(Braunschweig). Ralph Surma, A
Comparative Study of the English and German Judicial Approach to the Liability
of Public Bodies in Negligence, 2000, Oxford U Comparative L Forum 8 at
ouclf.law.ox.ac.uk, text after note 194.

57) olUA, B b Aelel WA Tz 1 adel B AT, ZAW
vol. 5, 1993, 102-1039 =

538) B.S. Markesinis, The Tortious Liability of Statutory Bodies, Hart Publishing,
1999., 131-1379 9] #AF & HAE =

>

- 124 - A =T



A A3 e ALl B Adste] “gERE 19 194 &5t
TY BHE 799 el disiMe 1de)] 2wy et 2de fR5HA
20 JEAFet ke e EFEe T FEEY ¥ Bl
Agreln FAsgo), HYde m1 dmyh Helol & X9 yes
e vigo® el Wgo] Aol T A

&\1

MM

3 =
A @2 o] JddT A3 Aot &, dude Ve r 3
oz Ae] P4 FEUE 7|Fog2 I&EERo M HE Frsly] 9
& ol AAL ZIE2 Wi Al FFel oud k¥e VedeAe
Faglo] AARHE AolH, o7 rIEd WA Kk HES AAEA
=2

L Al o A

Zgo W AR39xe) 7B AMRE Agste] I AAL <A
stal itk W Ag39x A1 FFde AFLHE sz QA3 EIE
TEY Aplo] AJAEE st Q= vHH, 7|8 A4z 35
o] AJLS H7IR o|AAIZITES40) o]= <A F- A (Amtshaftung) S =3

9 GE wel B,
s oYM, HY TR Ae] ¥A Txsh I ode] BI AT, 3

Ei
2]
o

- 125 - A =T



2

o]F Fdl FFHUE 1 FAE HIA H o]E Fa 599
A2 AHAR] =71 %) (unmittelbare  Staatshaftung)©] olyzh <XHH
= 7F %) (mittelbare Staatshaftung)oll &3Hckar ghr}s4n o]2igh ]
=
o

h{
SUAE Bph FRde) YL A Holnz, B

o o ol rfr o o o orjr W

=L URRY =R AR = A D )3}

ol oF Aot 7Hg T F3
g HEshs Zlolglal, FApE e
AAGo =N 452 Yo i
s £3 8 2A =7
A Aol x| Fethe vl A7)
Al =7l ZPAA AL Sivhs 87k

w5 B T
Hamlmo}&r—f
Y0\ ET
[o_olﬂ =
_E,r-‘_‘ ﬁ.%ﬂ
R
EPEE
= = é
lo ox r[r-?L
=BT o
Che g
L gl 10 o
S
y 2 o
= o

b
%0
=

vol. 5, 1993, 979 F=.

54 AR =7 =7 Al s BAE ¢ s AR A <U(direct
liability)oluh, ¥ AR8AF 1ol T -8-3k= vicarious liability?} T'HE T} Ralph
Surma, A Comparative Study of the English and German Judicial Approach to
the Liability of Public Bodies in Negligence, 2000, Oxford U Comparative L
Forum 8 at ouclflaw.ox.ac.uk, text after note 139.

542) o]YUA, = Il Aol WA FxoF I S7o I AF, AU
vol. 5, 1993, 979 =,

543) o|dA, FY I AL HA Fxe 1 a9 A3 AT, 7AW
vol. 5, 1993, 97-98 Zr=

sy @A PPAAATY, Fhlg AR edRB WEAAH HA,

- 126 - A =1



Aole] AP ATIME AAR =z 7} 2R g BACNA
R oRg gukslgthy, o)t Frke] oRg Fasol she TR
A5 Qe FAT Zojth 7B A20x A3l At e FH W
EATY UYRRE Aol AW AYselor T YR RIl = %
% itk olm) AWsAl A sfofol T o Rl WEWR ol B
N, TR B4 G A 9] fE0E maansn ABY 5 A

WEoAE WHYH 25 oRE Hew b AT e U 54
B Ao Aol HeUH GA AMsA B9 slefor & Aro ol
wakethsie AR PMAL ATINe YHY FeAe] AAT, I
BAglol tE APHAAE Bske] AR} AcEYAY Fa AU
Atka sitiehE, EHiE Agle] ARHETT B 4 itk FohA AL

¢

K

=

Hdsh= WA YE I A F oz 2R 9uks s Aolr] u
Fo|t}s4n) T Lol EYoAE AYS FAGE YHAYE HltA £
AL el thste] EAsH= 2 Foll T3 Holojok F}s48) o)A T
ME HE Z2)3 #Aeo] ok gk, 71 BE E3o] 024 &8 &
Hle]l tigk AY FeE fla, HAF BEF EFo] i B 4 glo
H Z3)r}549)

2. 7}

2023, 549 F=z
5 AN RRNATY, TG A ed@IR WEANH I,

2023, 579 2=x,
36 DAL YFAAATY, T AT LIYPFT WFAAR A,
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547) Robert Rebhahn, Public liability in Comparison-England, France, Germany, 74
2z,

548) Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 254 F=.

549) Mahendra P. Singh, German Administrative Law in Common Law Perspective,
Springer, 2001, 256" F=.
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572) Asif Hameed, UK Withdrawal from the EU : Supremacy, Indirect Effect and

Retained EU Law, Modern Law Review Volume 85, Issue 3, 2022, 726 Zt=.
573) Asif Hameed, UK Withdrawal from the EU : Supremacy, Indirect Effect and

Retained EU Law, Modern Law Review Volume 85, Issue 3, 2022, 728 %=,
574) Asif Hameed, UK Withdrawal from the EU : Supremacy, Indirect Effect and
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575) Asif Hameed, UK Withdrawal from the EU : Supremacy, Indirect Effect and

Retained EU Law, Modern Law Review Volume 85, Issue 3, 2022, 751 *=.
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ordance with the rule in Francovich. https:/www.legislation.gov.uk/ukpga/2
018/16/schedule/1/enacted#:~:text=4%20There%20is%20n0%20right%20in%20
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577 Emily Hancox, Interpreting the post-Brexit legal framework, The Cambridge
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601) Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson
Reuters (2021), 932 F+=, Atkinson (1877) 2 EX. D. 441 at 448.

602) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
Oxford University Press (2003), 37% =

603) The Law Commission, Administrative Redress: Public Bodies and the Citizen,

Consultation Paper No 187, 2008, 33™ %=,
604) Cutler v Wandsworth Stadium Ltd[1949] AC 398, 407.
605) The Law Commission, Administrative Redress: Public Bodies and the Citizen,
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606) The Law Commission, Administrative Redress: Public Bodies and the Citizen,
Consultation Paper No 187, 2008, 34™ =,

607) Dorset Yacht Club Co Ltd v Home Office [1970] AC 1004.

608) Dorset Yacht Club Co Ltd v Home Office [1970] AC 1004 at 1031.

609) The Law Commission, Administrative Redress: Public Bodies and the Citizen,
Consultation Paper No 187, 2008, 359 %=,

610) Duncan Fairgrieve, Pushing back the Boundaries of Public Authority Liability
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611) The Law Commission, Administrative Redress: Public Bodies and the Citizen,
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613) The Law Commission, Administrative Redress: Public Bodies and the Citizen,
Consultation Paper No 187, 2008, 36™ %=

614) Barrett v Enfield London Borough Council [2001] 2 AC 550. Hutton 72| o]
< 5809, Slynn 7] oA 571H F=

615) Anns v Merton London Borough Council [1977] UKHL 4, [1978] AC 728.
Carol Harlow and Richard Rawlings, Law and Administration(4th ed.), Cambridge
University Press, 2022, 50798 3=,

616) Caparo Industries plc v Dickman [1990] UKHL 2.

617) Robinson v Chief Constable of West Yorkshire [2018] UKSC 4.
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BC v GN [2019] UKSC 25 at 64.

620) Poole BC v GN [2019] UKSC 25 at 34.

621) Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson
Reuters (2021), 9239 3=

622) Carol Harlow and Richard Rawlings, Law and Administration(4th ed.),
Cambridge University Press, 2022, 5079 Z=.

623) The Law Commission, Administrative Redress: Public Bodies and the Citizen,
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624) The Law Commission, Administrative Redress: Public Bodies and the Citizen,
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Reuters (2021), 950 =,
631) Rylands v Fletcher [1868] LR 3 HL 330.
632) Sir William Wade & Christopher Forsyth, Administrative law(10th ed.), New
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637)  Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
Perspective, Intersentia, 2016, 1319 3=
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639) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 19 2=,
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Oxford University Press (2003), 19 2=,
641) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
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HART Publishing, 2014, 73-74W %=

643) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
Perspective, Intersentia, 2016, 1319 Z=,

644) F= TAASTZ Part 542 U8 ZZ. https://www.justice.gov.uk/courts/proced
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645) Duncan Fairgrieve, Pushing Back the Boundaries of Public Authorities Liabiilty
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646) Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative and
Economic Analysis of Five English cases, Hart Publishing, 1999., 459 %=,
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648) Hill v. Chief Constable of West Yorkshire [1988] 1 WLR 1049, at 1056.
649) Elguzouli-Daf v. Commissioner of Police of the Metropolis [1995] 2 WLR 173,

at 183.

650) Stovin v. Wise [1996] 3 WLR 388 at 419.
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712, WAPRE #4735, 2009, 4479 FE

665) A, Gr] BHALIHAY Adode] A AT - FHAEHAY gFES
ZFAog. AFIHHE vol. 22, no.l, 2010, 379 Fx.

666) AW, G2 Bk iEST B (Negligence)ol Aol EEFEFS FHo A o
712, WAPHE #4735, 2009, 447H F=E.

667) Donal Nolan, Varying the Standard of Care in Negligence, The Cambridge Law

e}

3 oy
- 151 - ME-1T



= A dd AR 22old Wednesbury 7|52 A

gk FOoof -] TAoA APty ShAThees)esd) = AeF Aol U
Batgsted el @A 7| HolgbH WA kS Aolgtal AAA=
ko] HAA Qo] AR 2AS FEAHT L Bt

o] JdH= Aol ddFEE dAFskaL, 19k B2

T

oA 3838k Aa 7] fete] FHAS APAAARS] A e

%ﬂﬂﬂ” dHox= 83 Aolth o|F 2001 H}F(Barrett v. Enfield
LB.C.) Aol Aol thg Wednesbury 7152 317] = 1t}.670) 4l
of Algdo] wle ol A FYoA Ptk BAES FooF 9ut
DA A THsFATReT) S -(Slynn)ES e 20| ul$ MAsta oy
+ SAES sk sk A dTEH At TXHE AYS HAFo

Journal, 72, 2013, 659-660™ .

668) Associated Provincial Picture Houses Ltd v. Wednesbury Corporation [1947] 2
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687) J. Bell, Governmental Liability : A Comparative Study, 1991, 20 Z=
688) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 24™ =
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697) The Law Commission, Administrative Redress: Public Bodies and the Citizen,
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700) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 39-409 %=
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Oxford University Press (2003), 40 =,

704) Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson
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706) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
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736) 74 9= 1998 JA@H(Human Rights Act 1998)°] AFHIAN wX|=
Y, ’HEEHU]'—’ A A438 A1ZE, 2002, 125-1261 F=Z,

B3 SZ4, G 1998 AHH(Human Rights Act 1998)°] APHIA o A=

I, 151'41?% e A438 A1ZE, 2002, 1261 F=,

738) &3] d?jﬁ B WECl ot dAulet dABHA ot JHE e Ha ol
A= 2& gulsiqir] ol ddxo=z pEdd tig APHE FA9 7ss
FAsHA Q?i‘:]‘. AA A A o] 5d 8/Y U d(House of Lords)
AA THFoixl 35470 F 329 19 ARde] JIAWME BRERIaL, 1089 19 A
M= AddHe Hgol B Ao F8F ¥ mAHT dFTE, =0l
os|eell gk APHAE FA - 20000 1A AlF o] WSIHE - MAA
HAT Vol. 16(3), 2010, 836, 840, 8481 =z

739) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 53® =
740) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),
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S AAEH futel] Uik AZARAY(strict liability)S AAI Holgly BE ZA
a7t A4 12y 9= Hal H3(Lord Chief Justice)o|PH &=
(Woolh)= A o] EA7} vd A de] A 2ol He AL ofYAR 13
1 tido] HA % AL ofletal stuA, #do EAle vidE HEke
He] IS vs HAsHA thEolFE 84wl 3T
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(1) 7i=

A AFolA FHA HACl ATEHIT stejEts O AAE ARG
EHPAE QI3 Sl ddY ATdlel Hual B e gtk APRA
A Aol A FHE FooFeo &4 F I f¥teE YepE=E 3
2 QIF viAdS 7] faliAe S A ol HER F99
- 3ok 3t} fair, just, and reasonable 7|
2 1985 Peabody AR 1990%d Caparo A& T3l SHHEHA 9
Fo EAE dABske Aol ¥Ast Aty FeFolA F= B¢ F
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Oxford University Press (2003), 54 %=,
741) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 54-559 %h=
742) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 55 2=,
743) Peabody Donation Fund v Sir Lindsay Parkinson & Co Ltd [1985] AC 210;

Caparo Industries Plc v Dickman [1990] UKHL 2. Donal Nolan, Varying the
Standard of Care in Negligence, The Cambridge Law Journal, 72, 2013, 6619 %

=z

az,
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= 4%, HYSe 9 84E AFsty #EE A 848 AASHEA Fo
OF-E FAstE WS FsiAth4) 53] WYL #dE HES sty
T2 1 ARE Hrleh= ZlolH, oA BHE AAH 1ee I
o] Foi2|7] wfZol, TAA FFE nHIP| R i dEelA] durE
o Fojolio] A ARE HUIFL45) o] E 59, 1985'd Peabody AR
A RS AN B wieAd A A

(2) Caparo HZ=E

Caparo HI2E&= 39419l 87420 o3  7FsA(foreseeability), -4
(proximity), &dsta A3l ¥ ZAA] oI Ffair, just and reasonable) &
As Z+E Aol Foo 79 EAlE AR/ 9 3714 81 22 T
TEo] e EUle 8otk o ThsAH 2L B Bl
AR Y AR TA o] WgE @ 4o|th W, FA8sk AEsiH e AlA|
AR 1&g ALY FYFE AL A v F Ue
ol A A 1HE u|Frt whEbA ArALe} T
EHP GAY AFgol ot BARAE obd ASlAl HIE 4 e Ab
21 AFRE 1A "Hk= HollA 7P Z Zpolf o] UT749)750)

f

ko

B

fo M
i oM,
Hl

oft

dob il of

744) Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative and
Economic Analysis of Five English cases, Hart Publishing, 1999., 41-42% %=,
745) Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson
Reuters (2021), 9149 Z=.

746) Peabody [1985] A.C. 210 at 241, 245.

747) Caparo Industries Plc v Dickman [1990] 2 AC 605.

748) Christian Witting, Duty of Care: An Analytical Approach, Oxford Journal of
Legal Studies, Vol.25, No.l (2005), 33™ =

749) Christian Witting, Duty of Care: An Analytical Approach, Oxford Journal of
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Legal Studies, Vol.25, No.1 (2005), 339 Zr=

7500 13 Bridge’d ¥ Oliverd2 Caparo ARANA T A(proximity), A4
(fairness)olgh= 8702 HWEg W83 SAE 7HA YA kil A A A
AP AMBAIE HAoR Adstste ddstr] 9 =7 Edeithe e
A A8k vl T} Caparo Industries Plc v Dickman [1990] 2 AC 605 at 618, 633.

751) Christian Witting, Duty of Care:

Legal Studies, Vol.25, No.1 (2005),

752) Christian Witting, Duty of Care:

Legal Studies, Vol.25, No.1 (2005),

753) Christian Witting, Duty of Care:
Legal Studies, Vol.25, No.1 (2005),

211 CLR 317, 357-358.

754) Christian Witting, Duty of Care:

Legal Studies, Vol.25, No.l (2005),

755) Christian Witting, Duty of Care:

Legal Studies, Vol.25, No.l (2005),

An Analytical Approach, Oxford Journal of
36 =

An Analytical Approach, Oxford Journal of
36 =z

Oxford Journal of

South Wales(2002)

An Analytical Approach,
36 = Tame v New
An Analytical Approach, Oxford Journal of
361 =
An Analytical Approach,
361 =

Oxford Journal of
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2) &HA

A (proximity)S  felt ¥ Apele]  #AZE FE3I] A
(sufficiently close) Fo|oF-& HEshe= BAE AAE & A=AE n|g
t.756) oA 7HsAdH FEEE He 2HAALS FEE)] s VIEeE St
+ Zo] oflet B GA AAl Haet A Aol EAsRY BAE
71l 2 etk Holth7s) whebax ZHAS AAl 3art gk &3

I

£ 711 5 e AR e 2L ATY & A=A JRE WHow
B, 18@ A9l Qs smmel AYS FHslel ks o]
Ao} ek & 4 ek

N

T4 - A3 - g4 (fair, just and reasonable) 871 A 17 Al
ek Fdl Anns 7ol o Afdde &57 810

Foll o Aol A532 902 FoJo|io IAo] FAHst BT
st delAd Ae a3tk Y= HYS 20008 McFarlane v Tayside
Health Board ARONA Folo|F-5 AT ol o] arsslof sh= Aol
He ool FFA A (public policy)S &F|sh= A2 ofytal A, A
ghel ofm e W2 AA(legal policy)E olPlste= Zlolgt AR vE UTh759)

S
o

=
O
o

S
8
o

756) Christian Witting, Duty of Care: An Analytical Approach, Oxford Journal of
Legal Studies, Vol.25, No.1 (2005), 379 Zr=.

757) Christian Witting, Duty of Care: An Analytical Approach, Oxford Journal of
Legal Studies, Vol.25, No.1 (2005), 369 Zr=.

758) Christian Witting, Duty of Care: An Analytical Approach, Oxford Journal of
Legal Studies, Vol.25, No.1 (2005), 379 Zr=.

759) Christian Witting, Duty of Care: An Analytical Approach, Oxford Journal of
Legal Studies, Vol.25, No.l (2005), 37-38"H 3=, McFarlane v Tayside Health
Board [2000] 2 AC 59 at 76, 95, 100-1, 108. 18} Y2 <v|e] FFA A3
ARk ojwle) {A AHAo] BHgs| FEEA Fon, dA| o] AdAY o F
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HT F=r9] YL 2018 Robinson AR 20199 GN ARAS 53}
of Ao Fololeo] FAE Aol o MEL 7|ES AASIATT6

ol oste] AMA 9AS = AL oldEh= Hell tisiA= Christian
Witting, Duty of Care: An Analytical Approach, Oxford Journal of Legal Studies,
Vol.25, No.1 (2005), 3891 Z}5 28 =

760) Christian Witting, Duty of Care: An Analytical Approach, Oxford Journal of
Legal Studies, Vol.25, No.1 (2005), 409 Zr=.

761) Christian Witting, Duty of Care: An Analytical Approach, Oxford Journal of
Legal Studies, Vol.25, No.l1 (2005), 418 Z=. 2 olof tisiAl= vlte] 7}
Tt & =01, P. Atiyahe EHIAE ste] EdlE A2 o] A947t
s3e 919 BAel olste] 2499 St giky TSk, 23 st B
2 Fa gYe BUY 5 AAW Al WA gRe AN s
Christian Witting, Duty of Care: An Analytical Approach, Oxford Journal of
Legal Studies, Vol.25, No.1 (2005), 4138 Z}& 52 Z=x.

762) Christian Witting, Duty of Care: An Analytical Approach, Oxford Journal of
Legal Studies, Vol.25, No.l (2005), 38™ =

763) Christian Witting, Duty of Care: An Analytical Approach, Oxford Journal of
Legal Studies, Vol.25, No.1 (2005), 39-40™ =

764) Robinson v Chief Constable of West Yorkshire [2018] UKSC 4; GN v Poole
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22 L AER AHEE FESIY, dAb sEehe A-fdle FoloFY

=A & Fo| AFEE AT Caparo HIZEE #-83= Zlo] o}
=
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>

N

oF 5 wete] digh Ao wErh Sl st A-f-ollvt
S5kl Asly el AA|(fair, just and reasonable) 7]=0] ARSI TE765)
1 ARES 3R A A4 AP AT LS Aol ofste]of g
= FHA A fair, just and reasonable 7| I}7]|3F ARQlolglal Hrie
T} 766)

(1) 2018 Robinson A1 2

Robinson ARHOA il miepyd Bo)AE Azt d Aol oste] -
Fe e =21 AXClIUTE A ARdelA Hae FEf o] WHEe] o
P FAE g B9l dEixe dAsHA T F-E JAA-sIRY Ha g
Bl ol 7]Zzste] 4o
T tiHEe v
9 Al A Reed 742 7% RS
JbsAo] 2R3 oAsgleonE, umsl Folong nowciy wHu

T}.769)

BC [2019] UKSC 25, Paul Craig, Administrative Law(9th ed.), London : Sweet

& Maxwell/Thomson Reuters (2021), 922 =,
765 Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson

Reuters (2021), 9239 3=

766) Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson
Reuters (2021), 9261 3=,

767) Robinson v Chief Constable of West Yorkshire [2018] UKSC 4., [2018] 2 ALL
ER 1041.

169 o] Aol W7t UIE HESA EE 28 omission) 1A, EE F2e| A
=S4 AR (positive act) AAZF EAEJ oW, WAL darolAl AAF FE
op713 A&l EEl8 s AKpositive act)’} wA7F B FA Lol FHgTh
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at 1065.
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“golA geldart BRE AEFoH AT FoiA eoeln AP v}
520] Itke Zlo] FPHOE oZHUL b kel AR AR T8
3 Ve dZaigth 197 Wi AR UL gola gedaE A
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1
7F e dedze] wi

et %4;4 Beigzel B8 s sl Bokn A48 Ao, 72
of $oA AY~E A2 AT T A FA7te AP W

a7l @A RaASe] goA deldle 2AE AUl AT 1
AgolA 53] wel maRel go] AAHoR Hopd waAe] A
A Qe AE AN BESET T W RPs AL ¢
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+ Ho] FeHo g ofHddE & UUTE ol Zo] FHFH
= f1gel BFo] Boke i, AX A A3 2ZH]E 7Bl
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Robinson A1 fair, just and reasonable 7]&¢] EE ARQtol] tiste] A
|5+ 7ol ofgal Adstth A& =9, AsA &X3Ae B3l A
ZJAe} vz}, ARGARS} 98}, ojAkel ghatele] A T3 2ol HEFA
ojar SHH Fo|olF fuke] A o= 9 fair, just and reasonable 7]FE
AHgEl= Ao AAEHA] @rh= Aoth70) 9] AANA B E(Reed) AL 3
A7 JA] AR £ Al ALSHT O}Uﬂ/ﬂ AP B A

Robinson AFAQ] A ) gof w=d WHLdo] upFsof 3}
= oln] SYE Rt EASHEAC

769) Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at 1059, 1066.

770) Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson
Reuters (2021), 9239 3=

771) Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at 1053.

772) Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at 1057.
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T Y SAIRD FY o5 9k 1A
T AYUY F Atk T FHE FYNTUL SAHA T, dRkE o
2 Y s FAl et WIAkASTTE AR A4z 8E Zok(strike
out) A4S Fall Algl el AT Aoltt ofdl diadste] e MY
9] Ql4¥(assumption of responsibility) 5= Tl Fo|o|F-7} QA E oo s}
18 FHdloF & ZAolth &, Robinson A9 FHAIE T3l HALS
of EAlsle e FoYFIt EAEA AFE AA A s)oF
sk Aol =tk ol WYY AE W&ol FoF(duty of care)®] <l
A AFo H& JAFHE EH4E 7S $H7F ATk ol dae o
o= Al et FoloFrt iR ARE ATEd the O
Folo| - 9uk TAllA FAHY HAHES HE TFsAo] O Hollth
<= Yu|E774)

A Robinson ARClA THE 43 AHE WEs AyET,

el diste] HIAAZQ] Foo)F SRt 7E
SEATETTS) 18l HA o] Aol EAAR] BHFo R, ko] kgt A
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773) Cameron, Gordon, Negligence and the Duty of Care; the Demise of the Caparo
Test; and Police Immunity Revisited: Robinson v Chief Constable of West

Yorkshire, The Edinburgh law review, Vol.23 (1), 2019, 87-88%W =
774) Cameron, Gordon, Negligence and the Duty of Care; the Demise of the Caparo

Test; and Police Immunity Revisited: Robinson v Chief Constable of West
Yorkshire, The Edinburgh law review, Vol.23 (1), 2019, 879 3=

775) Robinson ARACIAE, A& Ao #%F AeHtbe Fololf Ax|o] EA
Mol FFste] AglE F3YskE Tl Cameron, Gordon, Negligence and the Duty
of Care; the Demise of the Caparo Test; and Police Immunity Revisited:
Robinson v Chief Constable of West Yorkshire, The Edinburgh law review,
Vol.23 (1), 2019, 88 Zx.

776) Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at 1066 [75].
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777) Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at 1066 [76].

778) Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at 1066-1067
[77].

779) Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at 1067 [77].

780) Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson

Reuters (2021), 9239 3=,
781) FLZ AFdAlA Manced& MEE 39 FololFol thalxe AAZE a4
< 13 HAY ddo] AAE AXIE Avke ol i v AR 5
9170191tk Robinson[2018] UKSC 4 at [69(2)], [84]7%. 1eu} 7]=e] <l
AEY FoloFol] 3 trofdel st HIEZAQ JAS FHeATh 7=
AAEE Fo)of7UA], MEL FooF Q1A oF AA7t WesiA] & 45

r;‘ﬁ ol

7b EAEH, o] Afele ool BERt s AASHA Xthe Zlolth
Robinson[2018] UKSC 4 at [85] = uwlghA 715“—54 7Z3-5-oF o] e A
2 aHE S8l ald ARRbe]l MEE FYoF FFl Pt Ads & F

Att= M-S A3 = gtk Robinson[2018] UKSC 4 at [94-95] ZZ.
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o 05 7AIAlE AAE VA gk, FoloRE RAskE
83} fair, just and reasonable®] H-g WE FATOZH HAEFHOZ ¥

A0 Q178 WMHE Holv AAE JHAsH . 9k S dth
(2) 20193 GN A o

GN AHdE 27 9] Hdart ofd Ald o 91d3]e] B 7oA Aetd
A AAA G <= ofE S ATE ARbolUTh78Y)
AAEL 52 AAA HalsE dA 2 o= Ha d43)7F 1989 fo}
3, (Children Act 1989)°)] & HIHS HA3] ARE3IA] ESIH 7] w0l
ghal FASEATE BA Ta d3e dael a9 ofmyel disty FAE
AFatAdet, s AFA doll= TAEEA g5S Bole ool AFsiaL
AT AMLS & U] WZelth die Fdt g8 AFAE AT
S wj7kA] o] %o gdfol] AlgE utell fIla, AR oR duse A

A - AAA E3E YA FATHE FolTh)

ki

oA et S 19594 O}E‘%‘é A7zo] WEW 1 B
AT G} Aon, B ATl det

JIE £AE AL AAY AL APel Avke Mol hstel
G0 olilol Ere AR ANt T o5 %] el 2ol o
BeRitkn 20 2o gpgge o
o oEeel oAe EHEEA Reedd e 9

1= FAS dAHEA &
Al EE UYWA= WA PFEFe Hols ool ofste] A%
Zolal, A =2 A3ATE o7|jE Edfjell tisto] Ade AA| Fom, o

Aroll A Zlm7} AR A5F AR Qirka ST

782) GN v Poole BC [2019] UKSC 25.
783) GN v Poole BC [2019] UKSC 25 at [2]-[7]. https://www.supremecourt.uk/cases/

docs/uksc-2018-0012-judgment.pdff HZHL Al : 2023. 6. 3.]
784) GN v Poole BC [2019] UKSC 25 at [18]-[22], [25], [65].
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9] AL 2018 Robinson F#|7} AAE ulel o] Ay|Holgtn &
Agte dFHos AR FUF EHANL] AYE Av= He oA
gk W FRIsk T oulE Zhenhrse PArEe HEY A £ Rt
Ath= Ao Ao Folof-g FEsHA B=th Aol BV
o] MEF 7os FAFLEA ABARRE ARISCA A= Sl
A = JvkaL strEts vREAE & Aotk I3y 33}*71%—8— A
& =S Wl ot ARG FoloE BEE + S, ds
=0 A7 Ad= oPlstiAY, diE IR i_@z} s <
T BFele 2 FolofFe Bt 2 WHES FFHA 8 ol
T o] AA) He FoloRE FEthe)

Lot st sl 17

dutrg o g g2 F7pdel o] thel M Y(vicarious liability)S F Sk
a1 oleZ|ETh Iy HEA Mo R HYEs ABIER] 7d) wsr]d
o ¢ ol& W 71 AAl dist oF-E FHstERE, A7|H<]](direct
liability)= A= A% AUtk o] A5, AHZ P9 2581 F5dE B3l
gl A tets, 4% FFAY P97t EHAAE TSR BARle] W
B oF fnto] EAiehH 12 Ar|AQ)S FERRsy) ey AR
HollA A7|AYS FHIT st F=Y 7P AATE AL R

785) GN v Poole BC [2019] UKSC 25 at [81]-[82].

786) Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson
Reuters (2021), 9239 3=,

787) GN v Poole BC [2019] UKSC 25 at [65].

788) Peter Cane, Suing Public Authorities in Tort, 1996 LQR 1996, Martina
Kiinnecke, Tradition and Change in Administrative Law : An Anglo-German

Comparison, Springer, 2007, 1839 %=
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TR g B = itk oA FFdlME IThid MYl AT
olo] WEA o)F guto g 23t AL AMaAT BAGe] oF ut
olgts AHTIC ER AYE ATE F AEF ENY &F e 7L
J= AoA Astr] wEeolA, A 7kl AA AdE AL oy
wEolth Al HEY 9F ez &5E AV|s] s HE

3
SHEoF st HED oF futs

]_
2 st v A AViEe Aee v == @, 19959

Aol wiErAQl Aol opzta FAFT o] ARddAE AlelEAte] B
97 AT G R Qo] TS = Qlon, wEka AARzF o
gAol s FHE F Aee AABATE0) o)} e HES st
A, 9= AT A71-Y Atolo] AAFHaL & Aotk

F=Y A A Hdo] FA ] widA e o] HeA dEHS
2 SA-E g ok Ho) o] H= IAd(negligence), HES o
?19Kbreach of statutory duty), &9 AHALE FH<U(misfeasance in a
public office), ='W 3l(nuisance), Rylands v Fletcher, EH7 = (false
imprisonment), 1M HFS 2 <13l &3l (damages under the Human Rights
Act 1998) To] /o] HTUAE AL U3, 7+ FFEE 9do] g=

7] Woltt. et GFHelAel AT e WAL A HE {3

Az

789) Carol Harlow and Richard Rawlings, Law and Administration(4th ed.),
Cambridge University Press, 2022, 508-509™ =,

790) X(Minors) v. Bedfordshire County Council [1995] 3 All ER 353 at 393, 394.
"My conclusion therefore in the Dorset case is that the defendant authority is
under no liability at common law for the negligent exercise of the statutory
discretions conferred on them by the Education Acts 1944 to 1981, but could be
liable, both directly and vicariously, for negligence in the operation of the

psychology service and negligent advice given by its officers."
791) Paul Craig, Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson

Reuters (2021), 9109 3=
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sk o k) A, FoolME Tl o] WA I AAe s 3

do] JIAHEE= 497 Jduh MES] fdke] I AR Esfol A3 AdE
op7lsh= Zdveolty. =4, AT o] e 839l Fgoltt. kA
FAaEE Fok] Aol SHENTL st S7HEd e 8aRA 9]
o] EARTAL & FE Ik 9 FoloFe] EA, FooFo ofuk
o EAE BEE T4 SHfoF doh FE A U(negligence) = ©lFE &%
< A7k Aol stk A, W fnke] Ffols, A8 At
S 2= Aol AAHHA AT el T A4 Aeols A
S8 gflolx: Agle]l AHEITE W v Aeole IAFY(strict
liability) S 1783 Zelghe Asl, $Hde] Znlz e onjshs A2
oPAITE Hi A Qde] 1Al o} Iy 4= FEIvh= Asirl k)
b FEHelAs TR aFe] diREs AXshe HAAS
(negligence)©] HT-Alo]l He Afde 384 HAEATeR o] QA
"okl & 5 glARE fE9 99 e U SRk R Qg $iwgel %
A el FEFE VA= B9t Atke Aol A o|th795)

2. 37}

F7ke]
EEROEEEY

o ol JZe ApEa B Aol e A
2 g7 A :
2 g Zrhig AmelAE ApEde] BEAY Axe olshdMs

72 FERiolMel AR Hde Al 7EA F&ol thelAM= Paul  Craig,
Administrative Law(9th ed.), London : Sweet & Maxwell/Thomson Reuters
(2021), 910 Z=.

793) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 55 2=,
794) Basil S. Markesinis, Tortious Liability of Statutory Bodies : A Comparative and

Economic Analysis of Five English cases, Hart Publishing, 1999., 13¥ %=
795) Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study(lst ed.),

Oxford University Press (2003), 57H 3=,

- 179 - A =T



Ga7] A% A=t A%
Qlste] 34l ekl o)

A N A AR A 3UA AEe
sfo] o] FolAink ER FH¢ 1 £l
A= Aoz ge Wels Zols

Agre) BHas) Welel ofstw BaAS APy B Folo R 9
DT E R @aa'ﬂ e NEoE sol EASEY TAH
10]

k96 welbd 9 WYy IR 27

Az ALHTHY, Feld FRUIATE ASAL FolorE sFow
sle] Fpalo] BrEojor & Aolth T} o] T AmelAE

12} ST ololl AFH PARe] A foll= dnt
1 APHAS FoJolt T|Eo] oiyEt =7Hde HAE APEAIAS
W= gstr] fste] Fol9 52 7|F 224 Wednesbury 7S AHE3}H]
T St ol APRAEY FYFY Vs A fNA e
AA7IH = A=A 28y o]F 20013 Bl(Barret v. Enfield L.B.C.)
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796) The objective standard of the reasonable person. Donal Nolan, Varying the

Standard of Care in Negligence, The Cambridge Law Journal, 72, 2013, 6519 %
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797)  F.D.Shimomura, The History of Claims Against the United States : The
Evolution from a Legislative Toward a Judicial Model of Payment, Luisiana law
review, vol. 45(3), 1985, 625, 666-667, 678 Frz=.

798) Peter Cane, Controlling Administrative Power, Cambridge University Press,
2016, 3827 =,

799) Peter Cane, Controlling Administrative Power, Cambridge University Press,
2016, 3827 =
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800) Peter Cane, Controlling Administrative Power, Cambridge University Press,
2016, 382™ =

801) A. Holtzoff, The Handling of Tort Claims Against the Federal Government,
Law and Contemporary Problems Vol. 9, No.2, 1942, 311 =,

802) Dalehite v. United States, 346 U.S. 15, 24-25, no. 9(1953).

803) Dalehite, 346 U.S. 24.

804) Congressional Research Service, The Federal Tort Claims Act(FTCA) : A Legal
Overview, Updated November 20, 2019, 5-6% 3. http://crsreports.congress.gov
R45732[WE YAl : 2022, 11. 28.]
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w= 3 QJT}.808) FO&HO HYUH, (Federal Judicial Code) A|2674F+ v]=d4
2 ARIF FYI AYA Ade FEditty Asta Aoksd)  TIgjar
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805 AL HEAAATY, I AR SRR WEPAZ B,
2023, 1149 =

806) Peter Cane, Controlling Administrative Power, Cambridge University Press,
2016, 3809 =

) @FYA - ARRAAT, I A U WrAAA B,
2023, 11591 =,

808) Sidney B. Jacoby, Federal Tort Claims Act and Frech Law of Governmental
Liability : A Comaprative Study, Vanderbilt Law Review, Volume 7 Issue2,
February 1954, 246p.

809) 28 U.S.C.A. §2674(1950).
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11 QJT}814)815)

810) 28 U.S.C.A. §1346(b) (1950),
811) 71 o &, United States v. Campbell[172 F.2d 500, 503(5th Cir. 1949)] A1l A

Hutcheson ¥HARe] A W8S & + Stk

812) United States v. Olson, 546 U.S. 43 (2005) T2 #|93)<=3 LM UM =
AR AR 22391418 ARl (private person)oll= ARl FFAE EFET
I AR oy ool #r)gk ARQEelty.  Chelsea  Sage  Durkin,
Comment-How Strong Stands the Federal Tort Claims Act Wall? The Effect of
the Good Samaritan and Negligence Per Se Doctrines on Governmental Tort

Liability, Arizona State law journal Vol.39(1), 2007, 273 Z=.
813)  “the Government is liable in the same manner and to the same extent as a

private individual in like circumstances.” 28 U.S.C.A. §2674.
814) Indian Towing, 350 U.S. at 64; Olson, 546 U.S. at 46.
815) Chen v. United States, 854 F.2d 622, 626(2d Cir. 1988).
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816) Congressional Research Service, The Federal Tort Claims Act(FTCA) : A Legal
Overview, Updated November 20, 2019, 5 Z+=. http://crsreports.congress.gov R

45732["E YAT ¢ 2022, 11. 28]
817) U.S. Tobacco Coop. Inc v. Big S. Wolesale of Va.,, LLC, 899 F.3d 236,

248(4th Cir. 2018). Congressional Research Service, The Federal Tort Claims
Act(FTCA) : A Legal Overview, Updated November 20, 2019, 8¥ 3=
http://crsreports.congress.gov R45732[%& Y A] : 2022. 11. 28]
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818) 28 U.S.C. §2671.
819) 28 U.S.C.§1346(b). Congressional Research Service, The Federal Tort Claims

Act(FTCA) : A Legal Overview, Updated November 20, 2019, 8H =

http://crsreports.congress.gov R45732[% YA| : 2022. 11. 28.]
820) Edison v. United States, 822 F.3d 510, 514(9th Cir. 2016). Congressional

Research Service, The Federal Tort Claims Act(FTCA) : A Legal Overview,
Updated November 20, 2019, 9 %= http://crsreports.congress.gov R45732[ &

YA 12022, 11. 28]
821) Boyle v. United Technologies Corp. 487 U.S. 500, 507(1988). Congressional

Research Service, The Federal Tort Claims Act(FTCA) : A Legal Overview,
Updated November 20, 2019, 10-11% 2= http://crsreports.congress.gov R45732
& GA 1 2022, 11. 28.]

822) Congressional Research Service, The Federal Tort Claims Act(FTCA) : A Legal
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(3) 2AH 2q

Overview, Updated November 20, 2019, 11¥ %ZFZ. http://crsreports.congress.gov
R45732[%E YAl @ 2022, 11. 28]

823) 28 U.S.C. §1346(b)(1).

824) Zeranti v. United States, 167 F. Supp. 3d 465, 468-469(W.D.N.Y. 2016).

Congressional Research Service, The Federal Tort Claims Act(FTCA) : A Legal
Overview, Updated November 20, 2019, 11% Z=. http://crsreports.congress.gov
R45732[%& €A : 2022, 11. 28]

825) 1189 AL 7|FoE AddteE FEE WAFAZ F(Merlonghi v. Unted
States, 620 F.3d 50, 55(1st Cir. 2010)), @Ak~ S*(Rodriguez, 129 F.3d at 766)7}
Aot A Gl FZo] AR o]o)E FXIANTIZ] HRE AR o H
g J|Fo % Asts FE2E ZZ8tF(Fernandez v. Fla. Nat’l Coll., Inc., 925
So.2d 1096, 1100(Fla. Dist. Ct. App. 2006))7} STt Congressional Research
Service, The Federal Tort Claims Act(FTCA) : A Legal Overview, Updated
November 20, 2019, 12H Z+5= 97 ZZ. http://crsreports.congress.gov R45732[
T YAl 12022, 11. 28]
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826) 28 U.S.C. §2675.
827) Congressional Research Service, The Federal Tort Claims Act(FTCA) : A Legal

Overview, Updated November 20, 2019, 33T 3= http://crsreports.congress.gov
R45732["E YAl @ 2022, 11. 28]

828) 28 U.S.C. §2675(a).

829) Ugo Colella, The Case for Borrowing a Limitations Period for Deemed-Denial

Suits Brought Pursuant to the Federal Tort Claims Act, San Diego Law Review
Vol. 35, 1998, 401-402H =,

830) 28 U.S.C.A, §2680(1950). FTCAE T3 o9& Fi At () HE == 1
#ol FAYPorA AFdS Bk A9a®) () 1 W20, (i) Ae 3
TR, (iv) 5 HE&S e A=A NFEHAAAD), A4S AW
(Trading with the Enemy Act)’d A3 FFH 29 = RS Z A% ¢
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2t Attt vlmole Aol A9 FAE rule making® 2 & ZIQIA], ad
judication® 2 & AQIAZ AT 4= AtiChenery 11(1947) AH). kAte] 79
< dvht B2 AhelAl d&Fe mAIEA, AP FEt e Lgst] dFS
v x| =A]o] wETh Bl (Londoner v. City and County of Denver(1908); Bi-Met
allic Investment Co. v. State Board of Equalization(1915) A1 Due Process
zlo] Ag ofFo BF ARdold, 9] ARdolA AAE LS Faste] AU
I AAe FRAE &2 F Aval 2o opF m= e Aol A8t
A %= YHolt} Congressional Research Service, Informal Administrative Adjudi
cation: An Overview, October 1, 2021., 3W Z} 22) 2. https://crsreports.congr

ess.gov/product/pdf/R/R46930[*= LAl : 2023. 7. 2.]

832) United States v. Florida East Coast Railway, 410 U.S. 224(1973).

833) 8324%,—_;!7‘<}H4(APA) A553% (o)FolAes TAHEN 23t A (hearing)] 7]

E B3t & 7]ZFo] ZASIA(on the record) TFEC] A EH ok = 5,

Awa 2 AR B FAH Assex B AssTE7E HEEHojok stk A3}
3 9t}h. Michael Asimow, Federal Administrative Adjudication Outside the
Administrative Procedure Act, Administrative Conference of the United States,
2019, 15-16W =,

834) Kenneth C. Davis, Discretionary Justice: A Preliminary Inquiry, Greenwood
Press, 1980, 4A(F=HAAT, AFHee] FH3E AT HIARNANTH,
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2004. 10., 240 A A|QAE).

835) Kenneth F. Warren, Administrative Law in the Political System(4th ed.),
Westview, 2004, 342H ZFZ(SHgHAATY, AFPLe] FHstE st HBEA
HI A Z 1, 2004, 10., 239N A A8,

836) Richard J. Pierce. Jr., Administrative Law Treatise, 4th ed., vol. 1, Aspen,
2002, 249 =

837) Congressional Research Service, The Federal Tort Claims Act(FTCA) : A Legal
Overview, Updated November 20, 2019, 18 = http://crsreports.congress.gov
R45732[WE YAl : 2022, 11. 28.]

838) Berkovitz v. United States, 486 U.S. 531, 536-37(1988).

839) Dalehite v. United States, 346 U.S. 15, 73 Sup. Ct. 956, 97 L. Ed. 1427(1953).

840) Varig Airlines, 467 U.S. at 814.

uh QRE, FRU Qe uaAele] B 43 - mFe] AUNE TR, 3
ST A7 A3E, 2006, 404 F=

842) Richard H. Seamon, Caution and the Discretionary Function Exception to the
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Federal Tort Claims Act, 30 U.C. Davis L. Rev. (1997), 706-707p.
843) Mark C. Niles, "Nothing But Mischief" : The Federal Tort Claims Act and the

Scope of Discretionary Immunity, 54 ADMIN. L. REV. 2002, 1309p.

844) Congressional Research Service, The Federal Tort Claims Act(FTCA) : A Legal
Overview, Updated November 20, 2019, 19-24™ Z+Z. http://crsreports.congress.go
v R45732["HE €Al ¢ 2022, 11. 28]

845) Garling v. EPA 849 F.3d 1289, 1295(10th Cir. 2017).

846) Seamon, 706-707.

847) A AT, AFYee] FEEE A% HFAGHATHY, 2004. 10, 2421
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848) Berkovitz, 486 U.S. at 536.

849) o & 0], Rich v. United States[811 F. 3d 140(4th Cir. 2015)] AF1L iEAa
TAAE AT 249 vE FAAESE 2o Ay EE dAdeE ol E
FTCAO| At ol e A7 Aotk 9 ARdolA e, v
g 54 Ak AA el HlFo] Hop Fe| F&stoof Ik Aol &
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850) Loumiet v. United States, 828 F.3d 935, 939(D.C. Cir. 2016). 13\ 9 4=
of WMEE &25AS FHshe #EE QT Kiiskila v. United States, 466 F.2d
626, 627-28(7th Cir. 1972).

851) Berkovitz v. United States, 486 U.S. 531, 537(1988).

852) o] & E9°|, Croyle v. United States, 908 F.3d 377, 382(8th Cir. 2018) ollA]
"Balancing safety, reputational interests, and confidentiality is the kind of
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872) 28 U.S.C. §2679(d)(1), (2). Osborn v. Haley, 549 U.S. 22, 230 (2007). Congres
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887) Kenneth S. Abraham, The Forms and Functions of Tort Law(5th ed.),
FOUNDATION PRESS, 2017, 711 #=.
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FOUNDATION PRESS, 2017, 711 #=x.
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3, 2011, 3079 F=.
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903) United States v. Olson 546 U.S. 43, 45 (2005).

904) United States v. Olson 546 U.S. 43, 46 (2005).

905) United States v. Olson 546 U.S. 43, 47 (2005).

906) United States v. Olson 546 U.S. 43, 48 (2005).

907) Richards v. United States, 369 U.S.(1962) at 1, 8-9. Chelsea Sage Durkin,
Comment-How Strong Stands the Federal Tort Claims Act Wall? The Effect of
the Good Samaritan and Negligence Per Se Doctrines on Governmental Tort
Liability, Arizona State law journal Vol.39(1), 2007, 274 Zt5= 23 3=
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911) Chelsea Sage Durkin, Comment-How Strong Stands the Federal Tort Claims Act

Wall? The Effect of the Good Samaritan and Negligence Per Se Doctrines on
Governmental Tort Liability, Arizona State law journal Vol.39(1), 2007, 292-293
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912) In re Sabin Oral Polio Vaccine Prods. Liab. Litig., 984 F.2d 124, 127-28 (4th
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914) Kenneth S. Abraham, The Forms and Functions of Tort Law(5th ed.),
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916) Kenneth S. Abraham, The Forms and Functions of Tort Law(5th ed.),
FOUNDATION PRESS, 2017, 78 #=.

917) Kenneth S.

FOUNDATION
918) Kenneth S.

FOUNDATION
919) Kenneth S.

FOUNDATION

9200 Mark F. Grady, Untaken Precautions,
1399 =,

No. 1, 1989.1,
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PRESS, 2017, 80¥ =
Abraham, The Forms and
PRESS, 2017, 80-81% =
Abraham, The Forms and
PRESS, 2017, 84¥ =
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AolAe AE7] Fo BHleIHe 2835t 18a3A9 9 oA Lo
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dgolgta Holp AR A A3 7] wEoltk

ARZ L 7B E AEAR] AFES 7IEe R & &3l cdAd

d’(foreseeability) S 7|02 Sty T=3F FHHo|U Y HZA A(FA
=2, AAHT )= AN Aol I AAE AAE ABse FdH
4P (negligence per se)o] WEl GA] AMEA ABATE AHA7F EAlS=
A5 1 Hare] W8ol &ElAl Abge] FEslol & Foo%-9] o] H
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gHE, 9 ARES AL FTCA A1346x (b)FollA Aot U= AR
A 87 (private person analogy)#te] A SlollA o]sf|Eojof Fit}

921) FTCA, 28 USC 2679(b)(2). Ken Oliphant(ed.), The Liability of Public

Authorities in Comparative Perspective, Intersentia, 2016, 548-549™ Zr==,
922) Congressional Research Service, The Federal Tort Claims Act(FTCA) : A Legal

Overview, Updated November 20, 2019, 11H Z+5= 93 ZkZ. http://crsreports.congr
ess.gov R45732[%E YAl : 2022, 11. 28]
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FAHT fnto] FAHE I WA FAHE T Athe HollA ArAdE 9
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923) United States v. Olson 546 U.S.43(2005).
924) In re Sabin Oral Polio Vaccine Prods. Liab. Litig., 984 F.2d 124, 127-28 (4th

Cir. 1993).
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925 Peter Cane, Controlling Administrative Power, Cambridge University Press,
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v ot wEbd Y= =7hE AdE AR g ejR]le] &9t - HE
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Z, B999e) 48 APTT olHE 5Y, 9T, T Sl 44
on ¥#d 4 g2 AR ARsE 24 ReF Y 53 59e
WY BT SFRUAE AA AR Yol ArAY el 7}
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Comparative Perspective, Intersentia, 2016, 661 H Z=.

928) WA, xipx FYAMY GFH4(la faute de service)oll B3I AT, A
=5, Aetstn, 2014, 1739 FH=

929) A& Hw WAL I T AL A oo r FHTHATE BIE Yol
AT AR BA ol 7| Z238to] FHTdLe] EYFTAE B
6.4k ARIZFE KB ILA, 2002. 2. 1244 HFHA 1
gol W A nEe Ade =& F AEAVE FAE AU CE 31
Aug. 2009, Commune de Crégol, RJEP 2010, n° 673, p. 34, conclusions
Catherine de Salins, 2d74, I YUY IF72(la faute de service)oll T
g AT, HRAREES] =3, Aeuistal, 2014, 172-1739 Fx

930) v}y, ZRFx PAHAL IFFA(la faute de service)oll TIF AT, HAME
=5, Aedda, 2014., 172-17341 F=.

93 vlHy ZRFx PAAHAL GFFA(la faute de service)oll TIF AT, HAMES
=i, AEdEa, 2014, 1759 F=E
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932) vl Tk~ PAAHAL GFHA(la faute de service)oll FTH
=5 Agtistw, 2014., 172-17391 F=.

933) "Wy, xipx FYAAMY GFH4(la faute de service)oll #IF AT, A
=5 Agista, 2014., 1769W =

934) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative

Perspective, Intersentia, 2016, 667-668™ Z=.
935) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
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9360) kAol JAIZE Abgtol tigk BE7F HESIE AT Confit, 9 July 1953,
Dame Bernadas), &|7eJA7} BelA FedoA olggt 7-9(Cass Crim, 2
Oct. 1958), TA1] & ofgfel & 78S 9=F W &5 Fixmd 1138t
Z}o] 74-9-(Cass, 21 Oct. 1997)¢] Ut} Ken Oliphant(ed.), The Liability of Public

Authorities in Comparative Perspective, Intersentia, 2016, 668 =
937)  Ken Oliphant(ed.), The Liability of Public Authorities in Comparative

Perspective, Intersentia, 2016, 6679 2=
938) BGH NJW 1989, 99. Ken Oliphant(ed.), The Liability of Public Authorities in

Comparative Perspective, Intersentia, 2016, 669 Z++ 16 A&
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939) BGH NIW 1989, 99(&d38twe] ZHAA e #Ed A8S AESA &,
o] o]ALE U AS A3 ARREe|Th). Ken Oliphant(ed.), The Liability of
Public Authorities in Comparative Perspective, Intersentia, 2016, 669H 2} 15
.

940) OLG Diisseldorf NJW-RR 1986, 517(7dulellA] od 4 & 7189 e &
sle] Mo sEstR] &+=th), Ken Oliphant(ed.), The Liability of Public
Authorities in Comparative Perspective, Intersentia, 2016, 669 2+~ 17 U-&.
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oS AAIZE 23 Scott) S AHAH 317 AREHl
Folo| 77t BAEE olfE 2AH5tTh

“PA71do] BT FR AEEY olds fEIAM, B 152 B

A3t WA Addel met AT X E FHshes A9, a9 22 PR <
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IR S AL o B 2 S £ )3

Al =AY, B87He] A PAR

S ks
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941) Ken Oliphant(ed.), The Liability of Public Authorities in Comparative
Perspective, Intersentia, 2016, 666% %=, Jain v Trent Strategic Health Authority

[2009] UKHL 4, [2009] AC 853.
942) o}g] Aol thsjA+= Ken Oliphant(ed.), The Liability of Public Authorities in

Comparative Perspective, Intersentia, 2016, 666™ °]3} =,

o) 9 el AololA] ATELS FFAL oel(bad faith) EE FF
(misfeasance)ol] THsiAl= FA3HA] ¢Fal, ol o3 EHYY &
T} Jain v Trent Strategic Health Authority [2009] AC 853 at 861.

944) Jain v Trent Strategic Health Authority [2009] AC 853 at 865-866.

- 222 - A =T



Aol AL 5 7] 2ot

Z, o] A HEG dAgho] YA olf= 8ol AFdhe AFREES B
3l7] 9t Aolm=, e oAyt obd 84 YAkl tigh FojolF
= EAIBIA gethe Aolthes) o]y Adel s e davt FAE
ofof o= Eslal AlZbstA FAR s AxE st o] A7|H
)T} 946)

2) 2018 Robinson AFACE ¢l Aty W3}

HY-L Robinson A1 GN AHS 53 22 FoloF-E JAAT A$-
£ A9sta, Feo] FJo|R-E A= AHfole AHEH 24 ‘T4

=
- A - &E]Ad(fair, just and reasonable)S I 3HA] &&= Ao] vbE
© AES st webs WEtE #Ee HEe] mEW, o] ARddAE
|20 ABEHE FooF7t EASH=A AFE A A9, B oln] +
oloj 7t EARITHH Fol o ffnto] FAlE Zlolth

A, o] ARRF Zho] Ut thet Folo|F-E =l;
o] WAEE Ao AdE A¥Ed 2004d D
Community NHS Trust AR
sz st od, 9 1w

=
o] 27 gl AOE BUE Akl
=]

N

Lo

East Berkshire

945) Jain v Trent Strategic Health Authority [2009] AC 853 at 863.
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Authority [2009] 1 AC 853 at 870.
947) Robinson v Chief Constable of West Yorkshire [2018] UKSC 4; GN v Poole

BC [2019] UKSC 25.
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Strategic Health Authority [2009] AC 853 at 864.

949) D v East Berkshire Community NHS Trust [2004] QB 558 at [86]. Jain v
Trent Strategic Health Authority [2009] AC 853 at 864.

950) B v Attorney General of New Zealand [2003] 4 All ER 833. Jain v Trent
Strategic Health Authority [2009] AC 853 at 864.

951) B v Attorney General of New Zealand [2003] 4 All ER 833 at [30]. Jain v
Trent Strategic Health Authority [2009] AC 853 at 865.

952) X(Minors) v Bedfordshire County Council [1995] 2 AC 633.

953) Jain v Trent Strategic Health Authority [2009] AC 853 at 865.

954) Jain v Trent Strategic Health Authority [2009] AC 853 at 865.
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955) Jain v Trent Strategic Health Authority [2009] AC 853 at 863.

956) Jain v Trent Strategic Health Authority [2009] AC 853 at 862.

957) Jain v Trent Strategic Health Authority [2009] AC 853 at 861.
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959) ol AlFle] I AF+= Ken Oliphant(ed.), The Liability of Public
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960) 9] Ab#Eloll tal A= Cooper v Amercian Auto Ins Co, 978 F 2d 602(10th Cir
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Cooper's claims for lack of subject matter jurisdiction, finding them barred by
both the discretionary function exception of 28 U.S.C. § 2680(a) (1988) as well
as the defamation and interference with contract rights exceptions of § 2680(h).”

Cooper v Amercian Auto Ins Co, 978 F 2d 602(10th Cir 1992) at 611.
961) Ken Oliphant(ed), The Liability of Public Authorities in Comparative

Perspective, Intersentia, 2016, 689%™ <1-&

- 226 - A =T



2
i
o
do
oo
o
A\
)
s
o

o X< YAIZHH YA AHel 914
‘E‘EO}E‘r e o] Fel AQlS & o
l% Hgoer AR IS5 o 2

=l X7} Hs =2de fdtsta 7HEE
%—8— %jf\l% T5E HEeR BRasives ARl
el EHOM A Esi7F EAsaL, Xl

o

o
K

1 I

B b

_‘?L‘

@
ON' —D’ r‘?l"
A

Kl

>

r

i
xo
o
o L
52
Y
lj

o

o
o
Id
o
sl
(0
o
o

=
HES 3P (statutory power)= 7|2l Q)
A Aol M-8 ST Bt =

e Bol AU TuA Tk

rr
:3

fr N ¥ o g X ﬂ% AN 4y Moo

S W

v

1

i

fr

o

:OII=1

ry

—lN
J}m
<
N
2
()
ot
B
ﬁ',
i
A
gg
N
o
30
v

Q) =g

19053 Tomaso Grecco BAS FolA ZB&PGo Fgol= =77k A<
= Ae Ze® I HePE SREATH FEYA L o w0l e AHA
Polo) A EE wEs W ANE {42 Bevt sde A Sl
dol a7dn. Ty WA ALl oA = Dol
o olsjElroshes) Lefut o|efdt ol Studh e ofa, HA

962) Al#E|e] W82, Ken Oliphant(ed.), The Liability of Public Authorities in
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964) https://www.conseil-etat.fr/decisions-de-justice/jurisprudence/les-grandes-decisions-de

puis-1873/conseil-d-etat-10-fevrier-1905-tomaso-grecco[ & €A : 2023. 5. 28.]
965) CE 13 Feb. 1942, City of Doéle, CE, 28 Nov. 2003, Municipality of

Moissy-Cramayel

966) CE Sect, 28 Apr. 1967, Lafont, Rec. 182, AJDA 1967, 272, chronique J.-P.
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AT, WA =, A2UEal, 2014., 104HA A AL,
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Abstract

A comparative study of state liability for fault

Hea Rim, Lee
College of Law
The Graduate School

Seoul National University

The underlying issue in state liability is the relationship between public law
illegality and fault. The legal system of state liability is divided into two

categories: vicarious and direct liability.

Vicarious liability is a governmental liability for negligence of a public
official. Direct liability, on the other hand, is the liability imposed on the
administration for a breach of the standard of normal operation or a
systemic failure. Vicarious liability will focus on the fault of public officials
rather than the illegality of administrative acts in evaluating whether a fault
has occurred. However, in a system of direct liability, a breach of duty to
administer professionally is an aspect of liability, not an individual public
official's negligence, therefore public law of illegality will have some

importance.

In this study, we will look at how the classification of the legal system
of state liability affects assessing fault in France, Germany, the United
Kingdom, and the United States. Furthermore, whether this strategy is valid

in Korea is investigated.

'3 e 77
- 283 - -'x"i —7= ] ::



The concept of faute de service and the illegality-fault equation are central
to French law governing direct liability. When determining administrative
fault, the judge will evaluate whether the administration failed to perform
competently. In Germany, on the other hand, public authorities are held
liable for breach of obligation to act legitimately under Section 839 of the
Civil Code and Article 34 of the Basic Law. The tort of negligence in
English law initially involves the existence of a duty of care, as determined
by the Robinson decision in 2018 or the Caparo test and then will examine
whether the defendant breached the duty. In the United States, a person
injured by an unlawful act may sue the government under the Federal Tort
Claims Act(FTCA), which allows plaintiffs to seek compensation from the
government but has significant limitations. If state laws impose such liability
on private persons in similar circumstances, the FTCA allows that breaking

the legislation or regulation may constitute negligence per se.

This approach to liability demonstrates that, while all legal systems
provide a legal basis for compensation for unlawful acts of public bodies,
the establishment of liability for breaches of legality that are not caused by
the personal fault of public officials differs depending on the nature of state
liability. This type of case would fall outside the scope of vicarious liability

in Germany, the United Kingdom, and the United States.

Finally, an argument is made to emphasize the delimitation of vicarious
liability and overcome the problem of this type of situation in Korea,
particularly in the current step of the Supreme Court en banc Decision
2018Da212610 decided on August 30, 2022 holding that a public official
failed to perform their duties of objective care while performing duties,
resulting in the loss of objective legitimacy in the application and

enforcement of presidential emergency measures No. 9.
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