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el whet 9 ZF gfAgo] B FEHow e WHER reH A Hd

o

e ma wE by dEe wRthon wehy $ejvee] A

11) AAZ shgkolgdt AFA7L sheho] o]27] ® olo] Ao FAF AFEFzo 7]91% A
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n =M A E=AFE RS ‘Bankruptcy  Proceeding' T3 ‘Insolvency
Proceeding’ 2.2 A% st=d, B3]+ ‘Insolvency'= o= GAAL

7F A ool HwHsk el A= AL on|skal, ‘Bankruptey
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1o,
™

812 ‘Insolvency Proceeding’e] o}Yz} ‘Bankruptcy Proceeding o]}l
%)

Sk AEIE sk HolA thEd], oyt ‘Bankruptey gk JlE S =4
AEfel ‘Insolvency’ A EHIE AAZ at= Ao|thlD

ol ¢} & Ak AE Ry ARH 1 7jdS FHE F Jdow
71 gol¢l ‘bankrupt’E A EAA O L& rtE e AolEo] HIX

(bench)el Al A4S g, 181s L87ts =& AASo] A=t

(3

o, 123 dEHES AT g9 B disHAet vsgAe EPelga A
ok AAE(2003), 41-42W9.

16) o]2]gt o2 EAbo] 3t WSl United States Code Title 11 (]38} “11 U.S.C.")&
Y HES “Bankruptcy” il RS, WY ZAPEAL TIAAAE e AR HYdA =
‘Bankruptey filing' @2 X33t Qil(n re Brest-Taylor, 572 B.R. 750), Insolvency
filingolgtx Fd3tal = Fel= (o

17) Thomas E. Plank (1996), pp. 545-556.

18) Thomas H. Jackson (2001), p. 1.
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o 54 5& 7ML A4S A= Aol 2 WA (bench)E FH A
%, & ‘banca rupta(breaking the bench)’ oA 2l Holgtx 3}

)

19)20)

(3

oo A Loz AAE Z=AMELS Ao wE 18001 T4 (The
Bankruptcy Act of 1800)C. & 2D o] WMo = HSE IR A3 Ao
ATt G o3l AFer AAE =i d¥ MES AdAES

A HEOIAA AFAS A HEC] oAV Wl 1 FFS

19) Israel Treiman (1938), p. 189.

20) o]¥g Treiman®] o] diate] Ags] o= Aldie] FHo o= AFo)A 12d HFo
UANEAE F538] AHstar I Fsioka vj#s sk Az Ak o] =i f 2

Treiman®] %4 ¢]o|% 3HiHbankrupt)e] 7]19ell tiate] FA%1 #lX|(the broken bench)
oJujslE #EloJQl ‘banca rota7t Z|olghE AT, FAZ WIXE ou|Ete o|gEloloi]]
‘banka rotta’7} 7]¥olgh= A, ZExojeh gielol7t AYE ‘banque ruptus7h 7]loleh=
A Sol glon, 1 3t didE a7t ARl A ol vkt FEEe] v &
JW8kaL 91t} Sandor E Schick (2006), pp. 219-231.

21) Alan N. Resnick & Henry J. Sommer (2022) 920.01[2][a].

22) Charles J. Tabb (1995), pp. 6-7.

23) Charles J. Tabb (1995), pp. 6-12; Charles J. Tabb (1991), pp. 329-331.

24) Charles J. Tabb (1991), p. 329; Alan N. Resnick & Henry J. Sommer (2022)
920.01[2][al.

25) Thomas E. Plank (1996) pp. 502-517.
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WA (discharge) & Q1d3%tal 1 WHHE A Hsozm A AF
274 HEFE AT A ol A 2$ Al Z(fresh start)' S & F U=
2 S sk o6

MEe] wabge o]e) o
Aoz, Bk HFAs Boshs o r wrEe] gtow e ¢

.‘./

o A

A

_

)
2
rfo
o
Al
oL
o
)
>
ol
2
e
2
>
~Y

of AWHE A1l US.Clol Tt =AEAE qF&stA @ A
< 1978 F-Holth, olef o] I w4 =AREXH(Bankruptey
Proceeding)+= 11 U.S.C. (“Bankruptcy Code”)oll A A st d+=dl, 3}
T A At U= EAPEAE AA Chapter 79 mE FAHY )
2H4A 2F(Liquidation Proceeding)®} Chapter 119 w& Ad A=A
(Reorganization) = 4 t}.

= Chapter 7 Ax= AFAY FAbE AA= st AAE, dAp 7RA
A e AT AQats At A At (estate) B T F, BAbS

el (trustee) s AAste]  ol# g m=AFFE(trustee) ol Al A A
(estate) & ol d et & ol& AAAEAA wiELtA At 2AFA7E
¢l Atoll= Habdatel] ol 7HAl WA, AFAE A Afels 1
Bk 5 A A Hestate)oll EHS A4 HAH = Qi TEE

of Adta, oA Hestate)ol] ETE Arrow AAAENA wjEI F
=

L

:

o Fe AY 52 5 WA (discharge) =™, o|= <& AFAE A
= (fresh start)S & 4 A @vb2D

olo] thate] Chapter 11 B3be AT Ao A% AAR &
A, Aak WA A AT AR ol A Fake] dYS

o AsE o= AAAEANA wiE et AFAFe] 2 A (estate)

Mo

26) Charles J. Tabb (1991), pp. 326-344.
27) Alan N. Resnick & Henry J. Sommer (2022) 1.01[1]; Thomas E. Plank (1996), p.
497.
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of 33} 2829 EAFER I (trustee)o] AEE AL, A B A
o] 7]¥& 7 2lo] ‘debtor in possession’ & & W E o] |FALe] Hog W
S ALe 303D A A ck(estate)e] M 2 FElE ALEA @
U}32)33) o]e} 2 Chapter 11 Azt AFAFe] A4k glo] AFA 2 A
Az o] ol S fste] AFAet AP AAE Qs e}
3 8 = QIth3d o] 3 Chapter 11 H b= 7felel fF-#boll thsle] A

|Hd M ZE A& (fresh start) 920l 7[de] #&H ZHolgta &

Atk & HWAS Fko] IRl AFAel wiste] A2 Al ZH(fresh
start)& & UA=EF T AL o] =AEAE &wtetA ol&d &

g o], MU AR T 7S AFG AR A A H e
S ddsivritrt 71 s J857] Al FsEaL, olzle] dd waHy
Aol Chapter 119 w& 7] 3] A2 Reorganization)2tal A E o}

35)36)

28) Bankruptcy CodedllA& ZAbdRtol| Al A F2ke] Aak(property)S etatal EH4ste] o5
‘estate’ 2 AAEaL(11 US.C. § 541), o|2]3 ‘estate’ S 7|Fo2 3lo] o]& #Hu|dt =k
Eol(trustee)S Y11 US.C. § 322(a), 3N ‘estate’ ZH-E] Az tist MAE 3}
A Hrh duibH o R ‘estate’Ta HH AF EE AW FoE HYo] HedH, A7]A9
‘estate’ = EAHEA A AL ik WAl o] §¥= AFARe] APike] [3rA|e] ofn|o]a,
FTURAAE o]e} fAkek Jidel ‘g olgkE §o1E ARESEIL lFoll H|Fo, o] =i
A ul= ZAPEAL) M 9] ‘estate’E HAATGOoR HAE ]2 F)

29) 11 US.C. § 1115.

30) el DIPAIEeR A7letar ok A&5dAEH Y sk AF-A53)(2019), 2279,

31) 11 U.S.C. § 1107.

32) 11 U.S.C. § 1115.

33) 71&Y AFAI} ‘debtor in possession’ &2 W F o] AAS AL FAsta, AYLS ALE)
v A48 s, O AFAE VIERE 14 AAo] tgE EARA, EAFERI(trustee) T
2ol AQAtHestate)ol] ik iAoz} AQIFE JHAE ArF @rka g}k Stephen
McJohn (1994), p. 497.

34) Thomas E. Plank (1996). p. 493.

35) Mark J. Roe & Frederick Tung (2016), p. 61.

36) 7190l A9 7]13E Fv FEH 542 71Ye] AdEE AS 5o w2, AL AR

a

- 18 - ] .-:rx% :‘i 1_” (]

S |



>,
>~1
2
=2
i
N
_ﬁ
_r,
ofy
ko
of
o
fd
i)
o
)
r o
i
N
=
>
iV
_>|L
2
_‘
N
2
o
)

oj¢} o] AF-zte] Aak& mofstar BRE] EIAE WA A FA
o &fre] Aatak 2= A b2 AAtS spefstojof FEstolof shal, Al
A7 RGetA AR AY &43 AiS mhetsle] Frstojop g A
o]t}3) olatol A= oo} e ARl Ajatel AT B F v o
Aol Axpe] ofojef Aol tiste] AH R o]Fle] 97 e AlAEhE
e HES| Rz g

) ol A Hestate) 2] 7

Bankruptcy Codeoll Al A3F= wviel]l o], A A th(estate) S A=}

WA Al A2 7L o = A Ak(property)ol tlshe] 7FAl= WA EE ¥

Hde] BE ols|dAIZA, A o] oy fAstal = 77t B35k

[r

= RS T3, AAANYLS &8s7] gk Aol stk US v Whiting Pools, Inc. 462
U.S. 198, 103 S.Ct. 2309 (1983)

37) Thomas H. Jackson (2001), p. 89

38) Alan N. Resnick & Henry J. Sommer (2022), §541.01.
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28
IS

=4
oy
=2

= EAPA AR gloj Al A A estate)©] FACl QoA L] B

shuel 542 AFA7E @A 7 A s AHUE Aso® A

(estate)s @Adsk= Aol oty AFAIE 2 BFpAcks =AFER]

(trustee)oll Al 1 =(deliver)dte= A& FH Tt Aot} 4243) o] ¢} Zho]
2

n s AR AR A o A Q] A Wh(estate) > AT AFebE S 2

39) 11 US.C. § 541 (@(D). & 4L tha3t o] qpAstar lek “o] Hef 301, 302, E&
303z w2 Axpe] A= A Hestate)S FAskL, 2123 A A Hestate)>, (b)F
2 (@2l o 3lo] opd 3 3] oftfe] YAEkAL UYE, F7F HASHL T Bt
aL, Azk AiA] Aol AliKproperty)el thste] 7HAE AFAe] BE HEW T W A4
ol #AER FAETHThe commencement of a case under section 301, 302, or 303 of
this title creates an estate. Such estate is comprised of all the following property,
wherever located and by whomever held: (1) Except as provided in subsections (b)
and (c)(2) of this section, all legal or equitable interests of the debtor in property as
of the commencement of the case).”

40) H. R. Rep. No. 95-595, 367 (1977); S. Rep. No. 95-989, 82 (1978).

41) U.S. v. Whiting Pools, Inc. 462 U.S. 198, 103 S.Ct. 2309 (1983). 3Nd #HAL FH Ak
of wet HEEAEQ WA ANE EAbEAE JIAl Aol G (seize)dt HHEEANFAAE]
gt AoR, 1 GREHES EAEA 7|4 Bl "FEFAEAE] ARt ey, 1
HRAY Axrt SREA Fate] Al FA gHE] AFARe] ARE Holgilr] Wi
‘estate’ol] ¥FHTFL BT}

42) 11 U.S.C. § 542.

43) Faug g =AM(the Insolvency Act 1986)% w3} FAlslc) spabdaizl 7ja =,
WA FAlel 3F2kaKthe  bankrupt)ell 43 RE A4Kproperty)e AR ©H(bankrupt’s
estate)ol] &3 = l(section 283(1)), IAFAITH bankrupt's estate)> NHAEZ o] FoH
Ao oA AdE EAERI(rustee) A AR EAHER ] (trustee) 2] Ao FasiA= A4
of Mxo] Y 59 A} §lo] A ol H(vest)ETHsection 293 2 section 306).
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a2 A FEAE Ao A (estate)o] FEHE HFAS] A AH(property)ol] TH gk

A E s "ok g = E S (trustee) S A 9 Al D (estate) 2
ol9fs #lstel 1 Alit(property)e A2l = A= ALE 7= A

o)
A t(estate) o] hEAZF H= Aolal, AdA(estate)> AHF-AFet -9
HE =2 HA FA(legal entity)”} ¥ t}.45)46)

ole} o] AfjEo] HAAtk(estate)S Pt HAAA HAJAGE
(estate) .= ol =" 522l A4t (property)o]l e Al w=dl, o]
M Fad A 2 AQAte] AFA AR AAITE sk Aotk =,
AR AAAELS AFATE GA Afeka e EE ikl st
A7t A= Aeo] opyer AFAZE L AAE Afrekal glojof Lo o
stol AE FAE 5 e AolthaD Ik TRl AT Aol =
A Jgs HAE s, g AFAY FE VdEHE =T Y
I o] gfom AEF FE st ol HFAQl At A gdde
A ol Al (estate) ol A A Q87 &= §H}.43)49)
ojo} zro] mmwe] YA H(estate) S T FAHAAANA AAA T

JARAANAA HET ANE FAHRE AdOEA, W= ARAe

}-J
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~
filo
o}lr
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o
rlr
=
div
rlo
o
9
°
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44) Stephen McJohn (1994), p. 501.

45) In re Swift Aire Lines, 30 B.R. 490 (Bankr. 9th Cir. 1983).

46) oo tiste] o]} o] At estate)S MEZF B FAZ He 3HS HAZ
g FEWA vgeta, ged] ARk e R ghetste] A Falel EEEE Ao
Rolof st} vjHA Asj= EA)3}. Stephen McJohn (1994), pp. 523-524.

47) Thomas H. Jackson (2001), pp. 90-91.

48) Thomas H. Jackson (2001), p. 90.

49) 9= TAM(the Insolvency Act 1986)9 A= :l‘r’\PZHD}(bankrupt’s estate)S P43t 74
oAl I4EAH(the bankrupt)e] A&Eo] FA AKEE B0 7109 A5 AFY % 5, 1
3 AFFALS Aol AR Pk Aot GH|E)S A HTHsection 283(2)).
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oh) A2 Aske] R oReE - FQld(Avoiding Power)

ANF-2pe] Al A Hestate) o] A QlojAl, ellA] A wiep o]
A7 B4R JRA] DAl Bfekal e AL 5o setste] ol &
z3ete Ax FasAR, AFATE FFeA A3AFeN Al ol Mg ALt
5S A Frste] A At (estate)ol £ 7= AR F 3

1= Bankruptcy Codet™ 2 A H(estate)e] FHE flsto] ZAGE
Altrustee)ol] iate] FuHolAe] 1AM fFAbg Hghs dA a1
sholl A8t e, ool disiAe 11 US.C. § 544, 547 2 5480] A

ot A WA= 11 USC. 4o wep o= AR PAE NE
HA BIS =2EEA(trustee)o] AN = AdEE = A, 11

NAl EAHGEil A ARbS oldEte Al I oldE E=AFER]
(trustee)o] F-Q1 = U= AF2E0) o= AMUAS Alolo Ao e
zAo AAL M F WAE 11 US.C. § 54800 wheg} =AREel
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FaAs] Aokl sfAE FEE F= gloenw, wede E=abE A shATl
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AFAFEY i guae] 44 /7] e mabEto]

175) A4=R1(2015), 2289, aF = vl vivfoleS ehdshy] dele mvis4eS
FrobaA ARg-old Aej7h glow, wisEloll Al o2’ A7t EAleke T AfraA] vi=
A2 il Al A=) wighs A7 ¢ flvke S AHska vk

176) AeadA i sk A5-A2)(2019a), 3914.

177) L =AM sl A, afake] &gl Algte] A= A, S abadely spikaAlol
g @ e D7 He MEWAE de Afle 2 4] TRE f E3dS
AR = glopar Brks A2 SfollM A mheh gy S LEE (2017), 526 K.
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Hi= Asl7p dubdoleta zhdstAl Aetar loh ofzfdt Ao Aaldl telM % Fde o]
o] 7Fsd Aolt), vyt RS Souie} wAgs gy HRALS daje] FEEA gu d
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7HA ] 717k StellE EAbsIA 2] A4 X|= 1o whE x| AL AlgEchs
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180) ¥d(2019), 409; 7199(2015), 24-28W; 720K2021), 309-3119.
181) F4] RIM(AAZH22)(2021), 697-699W (e F FHF&); HEZ(1967), 699,
182) A1 RIH(HWZ22)(2021), 698-699H (o] B HE).

183) ME. 195(2015), 299; HF1(2021), 445%.
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A Hol| 3l AR} Alolo] kR o A= Al olgbal &)1
ofof whele] FEElae gaEd AA Y o] HEAo] e Ffi2E
Al EFEE s 9o BaE L) S8 e 88 ne I
dstel = Mg SAAYZIECI ARG o A1965 2014. 12. 23 A
)y o] L 7o w2 Fad vttt ol ofetd, i) g2V FEA

2ol gApo Al o= A, i)

184) Y Al46xAA 71824 FAAE At A=, A192AA 2 T shuz V1A, A4,
7 8re] Ake] Fgel el B3k F9"E 5L Qlrh

185) tiHY 2019. 2. 14. 11 2016TF245418, 245425, 245432 ¥4,

186) 54 U (EFH 3 11)(2013), 4074.
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e} FEEsel QoA PsBAE 2fUe G Hor BE

daAFANA Qe wzolgatel el wAEAA A HATHE
=

NfFHOE o] Fuplom AFe: Ae BYHA o

1

187) Wi 2000. 10. 27. A3 2000TtH0025 FHA.
188) ©]47H2006), 971-972H.
189) A& AR THE A5A73](2019a), 462-463.
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190) ©]47+2006), 971-972H.

191) AEFdAEHY I AFdA73](20192), 462H; AﬂE—L HY 2000. 6. 27.43 2000
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192) [FE. AI(2019), 40W; 71FF(2015), 27-28W; o]A7H2006), 956-964%; FH=
(2021), 4534,

193) & =AMH A103%(FakaE] ko] Aed, Wahlrecht des Insolvenzverwalters)s $-2]%
o] Avimold ARAG ek FAT} FASE FAOR, AFAk A o]ge] o]Foix]]

%2 79 IEEle] olo st MEES HHthE U89 fola, 59 EARH All12x

7 x
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194) Karsten Schmidt (2016), p. 488.
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195) #24:(2018), 729-731%; ©]&A)(2016), 102-103H; HAR1(2015), 245-247H,

196) ol¢} #=Iste] LAbAAfo| A FAHT AAS FaA e A HTolAY] =y a 9]
Aolgtal A7)8PHA “Anthony F. Vitiello & Daniel B. Kessler (2008)" 049 =95 &
A A7 Adot. o] &A(2016), 1029, 2Hd ¢ =HLE v]x IR AAE HY o] 3
AP oA AAEY YA Hol(Piercing the corporate veil) ©]&o] W& ‘A4 =}
oHAlter Ego)' ¢ MdS Alebl| X% 2getal Qvtal 2WebHAM In re Maghazeh, 310 BR.
5 (Bkrptcy. ED.N.Y. 2004) ¥+ <] AHElE Sof AWstal gled], ol JAHge] Hxo=
S AARGRE Ao 1 AES B4t vk dd HERte] ALte R AR =9
2, 7PgA el Als A e FEE EAlo]A] o]eh 2 FrRAA Y HA ] Al A A
+ A8 oflrh aga o]Hg =7t IujelA w=olHE upe} o] W EARFA| A F A
B} AAS FeAdtl BE 27 HEA % ool

197) EAPEA A ARG AdS FashA aelstolof she AR Wm EAPHOA ‘PR
th= A4 (substance over form)”olgh= o] #-8¥7] wiitoldlal drste= A Stk
S3147(2018), 731-732W. SHARF W= UM & ZF o] by Aduig Aol 24
S vigRE BEo] Aolat, EAbHde] FHAS AFES YAskE AS v@ee A=
o] 9t} Jonathan M. Seymour (2022), p. 2010. wabA] m]=F ZABHAA gAlwch 24
(substance over form)2] 9 o] 53] Agdriy GdAs7|= o]y & Ao AzteAr)

fob k1 orr
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199) ols} o] Alee Aleblol fiol T3 AlEk Aele] Aol elalel 4R & v, 7]
wro gt AAkS o olFolAt o] A AFHelPA & 5 Stk o] =N
| AR 498 A2 A1

& F=F 3T

200) -8 Algie] ue} A=
24, J49 # £ WHE 140 3
o)A Al (constructive trust)?] 71dS AATE JuiHds 2], et 23t Algke] 4 A
9] glo] HE Boll osle] Fos] HATE AEe /g AAFA et fERle] HE
&9olol| o3t MALE AL JulHoAE HAAEHexpress trust)o]gn FE2Ed), 97
el AR o] g gn/de] WA E(express trust)oll d@dTia & 4= 9tk A
o] FFAEMH(Uniform Trust Act, ©]8} “UTC”) 3 &3 #AEL WA Al (express
trust)oll tistednt H&Hcia F4sta JEE(UTC §102), oleh o] wggoAe Ay
o wet F&HE AES HAMEHexpress trust) Y-S BHE] st Qluh B =l Ae] AE
2 Fugde] WA X B express trust)ell dl@shE, AER whel AREHA AR AES
oJmj gy,

201) 4 DH(EEHE2)(2019), 576-577H(IAA HHRE),

202) FH4(1997), 67-76.
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203) ¥4 1993. 11. 9. Aa1 92t131699 #HA.

204) Z4-2(1974), 104,

205) F&4(1974), 6-99. ot Y =X YETEE
2 AfEtEA, #eilget grAgE 1y wc"r olgkar
o we} o]FofA= HEalEey FGHAERS ngelA el AEre] Jlide] zgEjojof
ot} &, Hdl7} WAy oFrtro] 283 } ZoHo| A o] AlErgQlo]| 2L AlEMH ALY
217} ?mﬂ* Moz e wiiidel Aeeez AyHc), X946 (2023), 38-39H.

206) ATE Ao oAbz WAL SARE ohel HAIARL ARl Aol o] & ARHoR o

A 4 qpd FEskeh el (2021), 1474,

207) °]A 74° Aol = A oJate] #aA(certainty of intention)o]gki d=d], S &
sou o E Aok EEE AE AAY oaprt WEgetAl =R gitkar Awgith
Alastair Hudson (2022), p. 48. ©] 1?& Z21& Milroy v. Lord (1862) 4 De GF & J 264
Ao ot Sge dAolgtar i) Eg ojgfdt gAle HoRE HIsiA =l shARh
HEA] AR ofstAY d2A Fdstook sk A2 oy, (el 9t §A FAo] &
HA ge Agdde) d9el gstod® & ¢ lon, Al QE B FERP Ze o
2 A1g3 Faw gittn A9dtl. Austine Wakeman Scott & Mark L. Ascher (2022a),
pp. 204-207.
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213) Agaito] flol= AEHS At Aol BrbsshH, AgAjste] EAekA] A A Alg
T Z£gdA "Acta Adgdc) Austine Wakeman Scott & Mark L. Ascher (2022b), pp.
624-626.

214) Alastair Hudson (2022), pp. 58-59.

215) HHH(2012), 4.

216) o] A%/ ’3E(2000), 74H; ©]F71/0]974(2022), 124W; T241(1999), 79H.

217) WHFH2012), 49,

218) 4 Al A3zoA] “ARY S A elgta WAISIAL QA T+ ATEPH el A “Af Ak
olgtal FASI AL “ANP R BAsI] [{ASUSAE BTt os] A5Ate ¢ka)
ook sttt As7F FAH L vk sk FRak2014), 343FH. 1Y AAEE ALte R
WA Ao 254 2¥etd = AXVF TEJATE B Zlo] B oz A7
o}.
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219) 4] AIEH(2015), 159,

220) A44(2021), 2519; H+4(2019), 2384,
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Aito]l FEAQ] Aeol® 1 grRAY AL FA NI S F 3
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A9 ‘ownership' &7 ¥ o}

TolA ALEH=AE YEW= o2 AREET. oet
o] zte] W7 E ‘equitable ownership’©]gtal ¥ & 3Ft}ar
gto] ool Ayt AlE A qtel] thsto] Ui Adel A

o] A= ¢k Hrh

BE E3 oA AlE
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ol
rir
POy
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S
19
N

sto] ‘ownership” ¥ R3S AMEstE A E AFs AHHE & 5 9l

=4, FEA= ¥4 A/ AHthe legal owner of property)® ¥ 33+ Hb

it
1
od,

W Fox= FHHA A (the equitable interest)E 7HA| &= A
stal e o& B 4 Qdvh20 w3k Alge] tidte] Hayton i
A

Btz stolw 27t

224) WY A211x; F4 WHEARD2019), 557-558T (o)A FHEE),

225) Amorah v. Equifax Info. Servs., LLC, No. 19 CV 7534, 2020 WL 6565220 (N.D. IIl.
Nov. 9, 2020) #=x. 3T BANAE AF7t FFolAl AFH=A ol gk #48 spdA
‘ownership of a debt'#H= &S AREslar Qi

226) Geraint Thomas & Alastair Hudson (2004), pp. 13-14; Graham Virgo (2020), pp.
347-357. ©] & Hudson w57} $ oA Ags Awsls Fi8 A&k o 2tk
“Ere] EAL Ael WA SAAFERDl teke] A ARl dhatel Al Slated
SRl dsi] #olg e AR Slald 1 AE Helm Wl FAwAel e
F-3}3= Zo|tH(The essence of a trust is the imposition of an equitable obligation on a
person who is the legal owner of property (a trustee) which requires that person to
act in good conscience when dealing with that property in favour of any person (the
beneficiary) who has a beneficial interest recognized by equity in the property).”
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olo ©]3tH ‘ownership& A g, AHES A, WawtA] s A

9 5 ZPsel 1A FEow $RY 5 A oe Ao tuw

227) Charles Mitchell, Paul Matthews, Jonathan Harris & Sinéad Agnew (2022), p. 5. 3|3
BRolA9] AEe] AolE Qlgahm theat Rk “NEE FEAL Afn Qi (FEA)
TRA} PR AL SO oo stel WeHES FEAE PG
A7F 2 g%E oY A AAE & Jv) WY oFE TITHA trust is an
equitable obligation, binding a person (called a trustee) to deal with property owned by
him (called trust property, being distinguished from his private property) for the
benefit of persons (called beneficiaries or, in old cases, cestuis que trus?), of whom he
may himself be one, and any one of whom may enforce the obligation).”

228) Charles Epps Ipock (2012), pp. 865-866; Faulkner v. Bost, Court of Appeals of
Texas, 2004, S.W.3d 254.

229) YolXxe A ule} o] At ‘ownership’o]ghe ol WL JMdor dged] U}
A Y, & Bf] R ALEEY] Wi, o]E ‘AfHOoR WA HW 97 WA
o] AR My AR FowA BE £58 xYsHA Hrh

230) Antony M. Honoré (1961), pp. 107-113. 3% =%ol|A Honoré 14+, ‘ownership’ &
-3t B2 (the right to possess), AH&3 A (the right to use), 2] A (the right to
manage), 9] 3k A(the right to the income of the thing), ¥¥ol that Ba(the
right to the capital), B3.2] ¥&(the right to security), %77} (transmissibility), 713k
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‘ownership’®] 7ldel wrsle], -] WIHAS] ‘AFA'S 2 dAErt oY

ME EE s Aol oy}t shute] @ ot o]gl gk o H]Fo]H
ol duHAte]l ‘ownership e $glHAY AFH9 MIzE A

gEgs 4g @ 5 Aok

st QoA ¥ w9l Hayton 2] Alge] ok Fojs v

A AEE ARFHT QL AL FHAolm oAt Aol st

wpebx] GulH ol M o] ‘ownership'@] 7 -2 Aol id
W ovrEa, el e] A auvh fARRE Jidgeldan & 4 3l
+ ‘legal ownership’ & 7FA+= Z 3 8 xlo] stst= Holw, <z}
= FEdd wet deE JhE Wela, olYd Foxte] FHH
A= FEHAE ‘legal ownership’ s T8k Zlolgtal o]Fat= A o]

qulolAe] At AAgol o wrh WaH oa|d Aow we

L Rt S REIREE REE

Aol HERE miel o], MBS GulHANAN et Hdolnz &

A Guiniel A el AEre] Jid S olsid dark v addE, -yt

o] F-A(absence of term), W3HtA] ¢S Az|(the prohibition of harmful use), 3714
(liability to execution) % ZroiE-o] thak Hz](the incident of residuary) e 42 T4
vk A9t

231) VAF(2006), 3199 74 IHEHH2019), 557-558W(1 A4 HARE),

232) o]d7H2009b), 211-2124.
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oS} wIstel, Atk AW Fol A el Aol #E FAL AHni
of Szt e Aoz Az Avkrh: T ZFssk o] A
WANE Y Agon oA oluAsh mepsA oluxt E 4w ol
lom, 53 AMFE Zgad Fule g AAsn Y Foloh
o F 5HL A ANFE GuEAE B2 i be Foe g

o,

d
i)
2
o
e,
=
fr
N
N
Y
K
¥,
rr
n)
o,
)
)
24,
=
H,

Awgo] WHE 19940l el AHd AWS WH(Civil Code
of Quebec)¥ 1 o] d e 2ozttt ¥R (Civil Code of Lower Canada)
o2 o] AHE davt e, 2ot uy sholl A Al A ake]
A AFol e gl FEAZE A" A dtel digte] S
A (sui generis right of ownership)< 7F2thal HQkt}234) o] 3 1994

7

3F A

LA DY

=

o,

AR, AR Ay A6l AlgoR ojdE Arlom
= Alg At ‘B-A 2 AH(patrimony by appropriation)’ S T4 3HA F
A, FERE, w9 YEgAte] AAke FEE O TR A E A4

sl EHA(real right)S 7FAA] Estobar AL, ofgb A ERA] Ao

233) Brian Young (1994), pp. 4-6.

234) Albert Bohemier (2003), p. 122. @A]9] & 3t HER7} FERINA MBS A 5
A AL f o] gAY ARt ofdar, AF 3 el g AR B
A& 7R gor, FEAnte] AfAS AR o#dt AfEE AEHA AL ol
=E3 4840 sigsitta AWsta ot Royal Trust Co. v. Tucker, [1982] 1 S.C.R.
250.
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A7k Qi AR AFHA 9] fskel ANF W A2BEE
=)

e
TEAZE A A diste] i Al we] ® A AFE AAATa

L
)
ol
=
N
d
off
=
£
0%
r o
o

=4 2] 2 (patrimoine d’affectation)’e] 7§y o=

Ve GFS We Ao BAANGE APS WE iz =2F

v
El

(Pierre Lépaulle)> AlEe] A= AAAAE] sk T ALY

SA AEY F b s ARE J15e D ol shike] AR

A EWE FRE Folst WPoR ASF & duks A, 1Y: i)
SE AAAE FFHAAE PHAET AR 4 ARAE dsE &
249 WHOE ST £ Arhe Holdhy MPHTL F B
o Ge AFAWNE T FT RAAVNE S @A FOoEA,
SAAAZRE AGEA e go] A A 2 BH Fo shtehe
Ae olsistn FEFWA, o8 wgon 1 BAH Ade APt
A5 3ot Reletn @+ 9

oo} L& HET AN AE ANF WP Wy FAol o3

235) ‘HAAF (patrimoine d'affectation)2 Z&H2x ezl o2 ZZ(Pierre Lépaulle)©] Al
g5 HE 93t QAgsta wolEo|X] g EEoflA guiHel AEe JdS ols)s)
3 A7) 9 =42 JiEEk i o]l Pierre Lépaulle (1932), pp. 23-40.

236) Pierre Lépaulle (1927), pp. 1144-1145.
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FOCHB (1928), 104-110K.

=

!

Affit— (1926), 355 AL
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X

Wstol AL sz, olske] woel Aelo) A B FRAN F 6 s o

o] Qlue iyl 20000 %
2} Bt}

(e}

239) Frita (2014), 411
241) Flkak (2014), 40431, Z2Hd] &AM o]H3 A PS> F=2 Folxke x99}

237) Bl (2014), 16-17H.
240) i (2014), 48-591;

238) M=ol A= 2
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Aelra BEY Ba

=

25 Fekae) AflzAel e A

B g e TR ARk ARl

Aeke] 7%
243) U 2002. 4. 12. A3 2000tF7046

A7) A9 ARG Foe] Axw
244) ©]47H2009b), 2084; #H44(2019), 2364.




9 3}t}245)

olf T 2 Jide BELAE AEsty] S AEeM = el

A

Zal B 748246 e sk
Aol AL A= Rolgw AWEE AdD So] glid], A

How olsiat: WA QoA tha Aolsk gout, FHAA Ak

AEATL FEAANA Nee] BHoE AT AWS o AT o],
O oAE ERERE FEAeld A8 ol ARtk mojel Fth
Selubet Wgol afAe

B
Aed ALt vkar A s (R Al
]_

[\
—
—
BN
=
a2
ax
XN
=
)
ftlo
r o
o
ol
ol

9] t}ik(bundle of rights)® AW I = Au¥HAe] ‘ownership ¥+= thE

MAezA, 2 A7t 98 Mz BEHEHE Aol ofye e H=E

HoloF sla12499) -] W A211x F3 Afdo] HELY WA #
=)

g 7H¥ga a3 o] Aol

245) 2°474(2019), 1009, 3F =52 Gr] ANEA=E $-
7] YaixE W84 4&(modified transplant)e] &7}¥]&}
246) FAAMH(EARL(2019), 576-577TH(IAA HIARE). T >
et AfdS S AkS AARZ st g B UG ARy
= AL oz, gvt 117 AAle e Aolgtar A
247) ©]17H2009b), 208,
248) FAMH(EAH1)(2019), 557-558H (o] A1 HPHE).
249) #F(2006), 3199, FAUHEAH1D(2019), 5
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S SEAE A FA o] AR ALt AHE oo
2fAe A e BAE ARl hate] &

FAE AAE 2
o olaists Aol g BEE Aoz e,

A At ohel, el Histel sbA i Aele]s] wie] 50
=)

QR7h AHAE WAL dd 5o Dol Sevte wgelA i

250) A ol71e] Aolel vstel MER PSR AL gorl, Sl FEAl that
o A &3 Aol QAES 1 gl ABA] 1% HRE 8T 3TN M
w(E 62, oleld Aelt 7o el thgolnE, AkAel thatel e AAH 5
o) A FEAE Fate] WAL 1 o] BYY How AE,

251) FOEATE AHAE £oHe G R 1 A AT okleld F o A Adshe
= sk
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S AL 5227 ohd GrEbAbo] w1, Thuk et ARl ool
A7k Q% Agd Woleha ols|shz Aol 1Y BYY oz AH
o e ofsh o] AgAMe] FEAS af7} Bl wek Aekaa

u}
o gAY Rese] Fgaeld 43 oas sl

A AL e A 2

%), Aol dalAE AAgde] AL (A A2%), A
o) Apol e Bati SrEtAle] A At Salx] (AT A23F)
Sl tete] sabolil S AAAT ANEE Ao w kAo
SARA el AFAre] Aol Sab] ererh(aEy A2Ux). olg 2

of AEALE FERe] Lo

dpx
_O‘L
N
r\j
r
o)
N
=
[-40
1o
=
Jo
2
>
o
rir

EodE oz A FeRs A dete]l £5AL 7}
Ax A7k opymE, AEAAe] EP4L =T oA} gl Ao A

2k BEd = AgAN SY9 AHe AgAR] ga YA

252) 2.%4%(2008), 8519.

253) #4A4(2019), 260-261%; HJE(2013b), 719, 3, dAHo= AEAite] HHAS
YEA, FEA L Fo4uRE o] FeB TPAAW, o] F FEAZYE SRo] Y F
230, o|eld FEARTES] Egol Holo AALS] EYHel Ade] siFern dHs)
© s ik Al (2021), 264-2679.
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FolAel He & fste] FEAY ALt AgAike ek
A dtolof sl U= W) =Hol Ao 7 HFdlo]ol = AL
ngohal sto] FEARe] BACAA EAEE AdES WEs sta
T} 254)

o

facs

oAM= 2 vetell A o] AgAate] Sy Adel B A¥E R =oE A4
Bi T onE fES A o

2) grlgol el AekAAte] S8y

= FFEAEH (Uniform Trust Code)oll A= AS07Z A, Al g4k
< FEAE =AMEEC AW Ak tiete] =APEATE hAE =
AFekal st ete FERte] JRQl Aol S WA devha A s
A afike]l ZjiAdol skl Bk A qrAgskal Atk oo tiske]
Hgt(legal title)s 7Hd W A&
Aol gk o] @S FAE THA] 7] wjto] FE A AAAE A

ALkl thste] Al E AL 4 {17 wiEelehar A ghr.20)
ole1gt YAl uwhe}, whef exie] xAAE FE AR i THQ1A Q)
EALtE st ASg ASol, 1 AEATE 1A

Abo]l AlgtAsbl s BEE Aol g Alskel digh Aol HE5AI}

2
A
B
rlr
>
S}
-3
2
K-
=
_0|L
£
to
N
T
%

254) Y 2007. 9. 20. Aar 20055+ 8956
255) ol¢} Rzt AlgAte] F§olege =
TEdhs AfdE T S e $UHeR Adde] ¢ ﬁ la}ﬂ iy 74417} °1E}
2.995+(2008), 851,
256) UTC §507 Comment.



9lo], i) AlErAjAte] thale] AlEle] Zd= AL FA(earmark) o]
of staL, ii) AEHAAE FEAS] af At} 2 sko] delsto]ok &b,
i) FEA7F 7HA A e e AgAibae EEcte] fejstolop gl

029 wel SR} e @ o RE Slutelsl WY FoRE FEA]

w3k o= =AM (Insolvency Act 1986)8 o)1= x| F-=}ol] thalo] =4t

Ax7F A EE 2 Aake] EARA el E3E A H A vk 1z}

& A3AS Yate] Ao g Besta g A Aot

0] 262 efatol] thsto] mAREAE JRAlE Y et e, L AE LS AL
#

9 A9 A, FEae] mAAzrE ddd

=
ol

257) Alan Newman, (2002), p. 822; Restatement (Second) of Trusts § 308 (1959).

258) Restatement (Third) of Trusts § 84 (2007) “Duty to Segregate and Identify Trust
Property comment a”; Austine Wakeman Scott & Mark L. Ascher (2022c¢), pp.
1374-1378.

259) Restatement (Second) of Trusts § 202 (1959).

260) Re Lehman Brothers International (Europe) (In Administration), [2012] UKSC 6 (29
February 2012).

261) Pearson v Lehman Brothers Finance SA [2010] EWHC 2914 (Ch). (Briggs J, 19
November 2010).

262) Insolvency Act 1986 s283(3)(a).
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263) Geraint Thomas & Alastair Hudson (2004), pp. 265-266; Lynton Tucker, Nicholas Le

Poidevin & James Brightwell (2020), pp. 1177-1178.

264) EHNAA (2022), 118H.

265) wEIHENEAA St (2017), TIH.
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4) FAgel el AeAAte] Sy

whebdl, ERpel dlskel mAbAA AlAEHeE Aol Fnd
owl, Aetd] }2 pelxEe] PYE JPL WA G

AR e o) prastel eael vhstel shatolut HARI A
= shAgel AR Fo) AFAL Al H3A gk
AAom FARA Y A2A2), T EAAAE BT

266) 91 #4E Ayl 20114o) AW AFHRA Azel AFE goz, 1 ool o=
A skl e @ Asle) iedel glglont el =g wekAs) gt
= el ek Al BAAAE 2RES A4
202-2034.

267) AEY AS6EE NN AT vl w5042 ARG A A FolUe A5
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A7t b ool FEA] dskel Alake AeQ

A, A A tiete]l Ao r ALD & e AP, 2Ea A

§
i
o,
&

A4 474 e AGAA, BEA A4S HAE ADAA o R
o #olelA wek oj7el Ado] W3
SHA stebe gleluk wd Sejqel o) BAls AEAte] oxtel

AR S A=A oFetE Aol A= wAlolth o] o] sl A

FuIHA M= o] o] ErAte] ek thel AL (rights in

personam) Q1A A g A Abe] sk =24 Hel(rights in rem) Aol gt

Ea

w=o7h gor, olejd ot 1 GAE AR U3, obHE AL

R

2] T} .268)269)
Aul Ao Folde] Ao it == YEH Az Re 2
g, A AgZE He A&, 524 A2 Be A Tol s

grkm #h20 ole] Hakel £oUe ald dmw B Fi gl

268) Austine Wakeman Scott & Mark L. Ascher (2022b), pp. 891-897; Geraint Thomas &
Alastair Hudson (2004), p. 173.
269) 710X rights in personame A<l thate] AL = &= P2 ADF SAFIA
o AP gds] dRSAE gornz il dE W9dstal, rights in rem £ B5A
FE WA e w82 EUT FARIARE ojd] 8] dAEhE AL oflERRE diE
A Y= Wogtta Aiele 737t Atk o] AA(2016a), 1099, EFEe Ao = sl
E =7 M o]k o|3]E ul¥ O R rights in personam 2 rights in renrs W% A
oF &4 H2 HYsr|Z st
270) ©]A(2016a), 111-1154.
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g4 Aelsh vgd Bevh EdR e D wolok o, 54
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o= 2 ARGtel wel 54 Ao & 9 2= %
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ol
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o tj2 Aatal &350l E4o] ojHe ASo 2IAL PYala =
I, 1 Ao tlate] AFH HE
L
I=]

A& YA = Sl ATE sl whehe] 21020 i) g el

o

X

271) Geraint Thomas & Alastair Hudson (2004), pp. 174-175.

272) olg} #HEsle] guHoA AAHE = FFHANE YEFH(following)¥ ¥ EFF(tracing)
o] gl=dl, dEFF(following)Z &FA7F BRI Hfstl & 98 I AAE 95T &
J= AEE Eela, dYEFH(tracing)> Y20 AEHAS o 1 AL bz diglEel o
st 4 ¢ gle dyE deva ddgskes Asrk vk o] AA(2016b), 117-11949. °]
23t dio] wW2thd, Hayton w47t Bale W49 FH7(equitable tracing remedy)
2 A3ANA BALHE WAL YEFFH dYEFHE s Aolgta &  girk

273) Charles Mitchell, Paul Matthews, Jonathan Harris, & Sinéad Agnew (2022), pp.
25-26.

274) Alastair Hudson (2022), p. 446; Gary Watt (2021), pp. 434-436; Philip H. Pettit
(2012), p. 531.

275) olget HFEHde] AL e EAAATEY FAE Adelgar & 4 & A

e,
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ZHF ¥ (equitable tracing)®] 7 $-ol&= &3l9 Aakol = 1 YA 756t

nEdel AUE 4AA e FPWIY 7

(2
o
N
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™
Y
H1
L

2]
S NG ¢ A2 ojH 7k ol AEe] oAbl A=

Code)dll &= HEd=of it} ml= ZFAEH A1001x Al(b)3} 95 ¢
S FolE WAS Bokel FuAt S fwstel A3 PAE ¥
2 33 e ARE A FES AFsHT AGAN B
o oYaEe BBe T 5 Auk® o 4 dstd Felxt £y

iy

A7k Ao w g slutalel AetARS ARd Aol 1 A3ARZEE @
58e a5, FEAL ARREY 1 dase

SREREE
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276) Alastair Hudson (2022), pp. 447-449; Gary Watt (2021), pp. 437-438; Philip H.
Pettit (2012), pp. 533-542.

277) o9 e FYWAAY FEAL FEA N diste] =AEATE AAEJE W R AH
FHAAE WA EA, 2L FEAY afALtel]l EQRE AlE ALt tiate] B AE
AR = ASA 9] EAE AAE Folt). ol tiEA= of A4 1. .o FEAY] &
AHEAfo) A o] Alet Al abel] ik B Fell A 28] w=o)EtES At

278) 1= FFAEW A1001% AbB)E 955 AsE™ “...void an act of the trustee,.....
trace trust property wrongfully disposed of and recover the property or its proceeds”
1 g Uk

279) ol9} #Hste] o= g w3k AEFF(following)> A3AFN A o] TU iS5
sk g9 v diflEF A (tracing) o1dE o) 2RbE diAlstE AEE At Ads)
T(identifying) FHelgta 3MHA, olfd® HE A NEZE LFARFE FFE
(following) AYA], o} 7]&E AFAREEH 9 A2& AHE FFE(tracing) AJAE 4
T-¢lo] Aee 4= qlvkar Al Foskett v. McKeown [2000] UKHL 29, [2001] 1 AC
102. ©] casex 9= 2E #d B T FFd 9 AT Eolgol digte] AAg T
#|(leading case)® A5 3L It} Philip H. Pettit (2012), pp. 535-536.

280) Austine Wakeman Scott & Mark L. Ascher (2022b), pp. 895-897.
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1 AEEA, ol e Fitel BF $nd ofFo] FoiAE mi §
FAClaime AT 5 drkn ARsEB) F oA FEol
vk e Feat 1o gPWdel EH ALE PAstel AY A
Mol A AEoE A%E AL LTT F Ak AL sk
olelg Mol wFol uw, el AFHE FFPF hEA

Aot AL A4 ANelA BUH ERE A4S S A= IS o
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rlr
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glr/
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=
il
X
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N
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2
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rir
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AFE = ke BlolH, gt AF Lo WE oS FFrstr] 9l
22l HTHA(claim)s WALt oF st A= o] 3|
Aok webA oleld oAt A E FAE AF 544 dAgE vt
AL o] g olols rEl= o= oafsto A= QF FH Zlo]thd)
Aot 22 FHPAY Fud Qo FAEY d=
=95 = Ao Saunders v. Vautier2sd =zo] 2t} o] L= of o]sH
=

of i AEe Felavt HolomA fAF WA 5

281) Foskett v. McKeown [2000] UKHL 29, [2001] 1 AC 102. sig 404 Millett th¥H
FHLord Millet)o] 5338 wj-g-o]c}.

282) Philip H. Pettit (2012), p. 536.

283) ot oL AE At diste] e FFdolete dEA 449 AgE PAlste]
I APEE OA] Ao R HEYES ARt d3s A ERE, EAPEA AL o]eldt 33
Hade] Faded 7|xste] A SFHAE AR F= Qlojof ghthE =9rt s E ARl o]
o WA FERRY] EAPEAF FiEoA 2G| =9etES skl

284) (1841) 4 Beav 115 8.

285) Geraint Thomas & Alastair Hudson (2004), p. 175.
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O ARE FAsA H=d, 2 Hde A% Ak 5x % 1 3
AZb - FA9A EAEY. ols  odlsty]  flste]  AE

(traditionalist) 9} A 2} 2] ZH(proceduralist) ©] =4S X 3Hsto], W
Mol mabdake] sk 2 Al e =oE AvRe Ao EEol

2 Aoz A7tE T35
) A F 52 A (traditionalist) @} A %} 2] AH(proceduralist) 2] =74
nao A= EAREARe] H3xvE FoAdAA diste]  dE TR}

(traditionalist) ¢} 2 2}FF 9] AH(proceduralist) A}o]e] i@z} FEL =4

o] 9]t} 356)357)

5

ZH(proceduralist)= 1) 3|AFE A8t A7 EAPE AR SR A9 &

Feba Bl oy, i) ARSlel mHE = e ARdA 9= T as)

355) cleld o7k Bush o)foldl e F msowm, AAY AR %E % @A
Aol # =0)% FHOE ofFolzor], AuHoR Qrol} Sl AR Huk
Aol e ol BuaA) g Aom waldh ojd] olada: uFelqe wo)g Fie

2 slo] A EEE S

356) Hamiisi Junior Nsubuga (2018), pp. 824-828.

357) AEFo)Ate] ¥ M9l A2 Elizabeth Warren 2579} Donald R. Korobkin :4=7} )
3, AaEgRe] F A4l dAl2E Thomas H. Jackson 249} Douglas G. Baird 27}
glom, F st AloloA= W& =Ao] Q). Elizabeth Warren ng-E Z=ARE Ao 271
o tiste] Douglas G. Baird Wt 4ROz vl$ 2A%oln Faad B =4 It

Z70g vt lTh. Elizabeth Warren (1987), p. 776.
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358) o]} #Hsle] AAFoA S, vk v bH A A2 (non-bankruptcy rights)E I}ike]
A3 e glo] MASohH g3 A0 R o]dS A& & e BA PAREC] 2y o
°ol& 47 S EAE ol&staa ste s ATE F Advke AE AHg
Douglas G. Baird & Thomas H. Jackson (1984), p. 104.

359) Douglas G. Baird (1998), pp. 579-580.

360) Donald R. Korobkin (1991), pp. 745-747; Elizabeth Warren (1987), pp. 787-788.

361) Thomas H. Jackson (1982), p. 883.

362) Douglas G. Baird & Thomas H. Jackson (1984), pp. 101-103.
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363) Elizabeth Warren (1987), p. 777.

364) Douglas G. Baird & Thomas H. Jackson (1984), p. 103.

365) Thomas H. Jackson (1987), p. 288. o]#l #Ho =z <l “dx2)xHproceduralist) & &
= Ao R olsjdr.

366) Butner v. United States, 440 U.S. 48 (1979).

-~ 118 - ;_'g _, 1_'_” x-jll_



ol FAfAFel theto] =APEATE JRAIH AT = ol frRte® o]E UEA
FmHolof & o]fr= glubal stHA, =2dfEgely FHol whel Y
A AAH Mortgagee) = Ui HiEd tsides FHRAAZA S AHAYE
FAS = vk Ak o]y A #AL AiEE W
ol BAIAo® st = wbrb glod, AAdAC dE HE Y

Hge wrdAt ANHAE ol

=
>
i
)
=
=
o)
i
)
-
=2
>
i
T
i
(o]
a4
oo Ml
flo
of
e
a2
lo
ot
o,
—t
2
2
(o]
2
ot
Au)

ol ANl BEE =adAe] el A el we 5
SA Agsolol drin Wi AAFoAEe] AAste pHOR, 1F
o mae A9 olslwAR ol HEdR A el 1

W= wedsla BAS|op @il FEThBY o) wrele] WEFAE
of

el HAE P dowvE REY £ donz AgHow o

MEA Y 5 kR FAWTI0 28N oe @ AEFAREAE =

AR | RA o AR FA BAE Aok @S APshAA,
wabdRtsl Beidel Qi oldwAAES] Aele] BAS AHsE AL
oe WE FAel ostelol gk ma grkaT

367) ol digte] 3ld #AL AW ZAto] ALtdAlY HEiAE AgHeR Y4
5 A4S F JAJSdE Bt 1 S o | g T
JEqtta A 4 kil BETh

368) Hamiisi Junior Nsubuga (2018), p. 827.

369) Hamiisi Junior Nsubuga (2018), p. 827.
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373) Thomas E. Plank (1996), pp. 488-493. 3|3 =2 B2 A3 AAA TAE =AHEA
o 7ldjo] A3l wTelAe] AEgS HlTskaL gl

374) Louisville Joint Stock Land Bank v. Radford 295 U.S. 555. o] #Ad|A Brandeis ™
e IR RS TE 98l9] Fask AAH AYsh kR FAEY AsRe 482
WF=CHThe bankruptcy power, like the other great substantive powers of Congress, is
subject to the Fifth Amendment)"2}3l AFath 9 FAL FAMHS 2 FHY= &
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1
FF7F aodor v HAAE dstda FF #FHZ ®olr] witel

‘HEPH Aol 2 weEt sid HAAEE QAR ZS F At W1k
o ool9f e AdS ShAA HT AWgiEYe IR YL o8 54
S Qe EAAow ‘g3 WHA(courts of equity)o]al, I AxtE EAH

376) £1(2018), 729-7314.
377) Pepper v. Litton, 308 U.S. 295 (1939).
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379) Jonathan M. Seymour (2022), pp. 1939-1940; Randolph J. Haines (2014), pp.
512-513; Jonathan C. Lipson (2008), p. 606.

380) Taggart v. Lorenzen, 139 S. Ct. 1795, 1801-02 (2019). &d HAL spabdxio]xd =
AQYE ol AFAZE AAAL G B0, I 4| & A1) Sf3fo] AFANA A
o] JAAE WA AFE HHAEC] AFAEZTH X]T}“éﬁ 7A5-el, ad AARENA
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381) Mission Prod. Holdings, Inc. v. Tempnology, LLC, 139 S. Ct. 1652, 1665 (2019). &l
F AN AL FJAS ThsstAl s Aol EAbEe] HAelgta sjretie aAle] 1
545 f3l o= AolE s&sloF st RS ousiA= Ferhal dusta Aok Gty of
Chicago, lllinois v. Fulton, 141 S. Ct. 585 (2021) HANAME F&H st A A
U 992 AR GASQIetAel oste] dlAE ook 3 Fitolx] At At st
A= AL v sA] grha 2 4git

382) Jonathan M. Seymour (2022), pp. 1952-1956.

383) Jonathan M. Seymour (2022), pp. 1989-1991.

384) 7 F HE FHE wR 71 e Y BA4S sk, v dlelA TdH =4t

& AAe 2AE Fa k. F, Article I, Section 8914 WAH o2 A w|=to] A&

d FAHS AT  AEF ekar 9lal, e wet AgE Ale] 11 U.S.C.el Alofth
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sl g2 Wl A A (substance over form)e] €23} #AH st AFH
o] sly7F A A o (recharacterization) @] A o] t}387) w] =k =

< A A 9 (recharacterization)= ‘2 Ht} A Aol 9= (the substance

rir
N
o,

over form doctrine)& A-&3t= WU oWl HFo dFeta stHA,
AT HAlclaim) e 7127F =& fge E2dd g ZAbeta A Esss)
add), o]t e AA 9 (recharacterization)’} FA¥ AlgEL &2F

AT A(Claim)'e] 4AE vpobats AowA, ook AT EA B

¢l In re Hedged-Investments Associates, Inc. =3 A )3 (putative
loan)S AHAZ} diEe] oy AEFAZE 2 AHHEA AT (claim) ]

A A o] (recharacterization)®] T3+ Aot} Y HAL w3l o]9} 7+
o] AFHA(claim)S A7 2| (recharacterization)dt+= A-Fo %=, ‘4743 7]
TS vtEe R Fdstojof stal, I VEE S5k Afolv AAdY

(recharacterization) 7} 7}Fea}thal K 9t} 389)

385) Jonathan C. Lipson (2008), p. 606.

386) Randolph J. Haines (2014), pp. 512-513.

387) Td TAMHOE FAu dFe] Ao Agyrty AYshe AddAL 1 AR uT
EARHOA AR Ao ¢Fe] AEx7] wFo|gtal sPHA A (recharacterization)
o] At E £ Ak £314%(2018), 729-733W.

388) In re Alternate Fuels, Inc., 789 F.3d 1139 (2015).

389) In re Hedged-Investments Associates, Inc., 380 F.3d 1292 (2004). a3 #dl= th&Ey
7F et A A S A, GAAF Atel9] &It diEe] obd A 58 XFet 1371A
o Bt 71E=S AAEkL Uut B=E oM AFE In re Alternate Fuels, Inc. AtdollA %
A¢] 71zl wet slg HFdclaimo] A EQAA] o | ARFEARIAE AESIGC
W, A7Ho 2= diEol st Bkt QEo], o]2fdk W] st tiste] EAER
(trustee)> oH]A o= Wk 9f Q&S ARFAR A4 + glhd Aojx FFgyide] &
9 2949 YA (principles of equitable subordination)g #-&38tojo} sttta F4a19l+=u),
ol g L2 oeHoR HLLE FATHORA, ojHe YAS AR AEIFAY AS5ET}
Sl AREEE WA A S slEtA Ha, o] AYsHA @ FBAFol ARt 7
g 9e AlE EFA ¥E T AE Aol dvka AAsHHA R4S ol d ww i
A9 Eol H|FolE w], mAbHLde] FHAS A, 1 e Hedl tsie]
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A WellA QA= ‘FART HAel YE(the substance over form
doctrine)’ & FAI8t= E=ate]elFolel s T AWty vl
Holal BAel S 7HA L o, olgg A gl 3
At A= dves AES 2w, vmolA e ‘PART A
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Ehzpo] Af@xte] tiske] A Afrko] HTHDuring the lifetime of the settlor, the property
of a revocable trust is subject to claims of the settlor's creditors)’x HA|3tL )
Restatement (Third) of Trusts § 25 (2003), Comment e. X3 7Hek AlERajalo] $|EFA]
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Aot

a#HY v A= WEoZ A3 75 A E(revocable trust)e] 21 €
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407) ©]A7%(2017a), 300%.
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g 4 Qvta wesilom2(diEY 2003. 8. 19. Al 20010447467 #4; 2007. 10. 11.
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obdst Ik, FHAENH(2017), 268%; WH(2012), 487H.
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d A 5AEe HAESA T 5AE AE K= AE x1]5971 A|23ke] AlEke] 7L
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Abstract

The Legal Principles of Trusts
In Bankruptcy Proceedings

Moon, Hye Young
Civil Law, Department of Law

The Graduate School

Seoul National University

Our trust law has a long history, and the use of trusts has also
increased since the Trust Act was wholly amended. However, Korean
legal experts still do not understand and accept trusts which are legal
relations developed in the Common Law system, and try to transform
trusts for fitting them to our legal system based on the Civil Law
system, and this trend also appears in bankruptcy proceedings.
However, the legal principles of trusts in bankruptcy proceedings
should be reviewed based on the clear understanding of the essential
characteristics of trusts and the significance and limitations of
bankruptcy proceedings.

The most important thing in the legal principles of trusts in
bankruptcy proceedings is ‘the bankruptcy remoteness of trusts.’

When the settlor disposes his property to the trustee, the trust
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property is separated from the settlor’'s property and transferred to
the trustee, and the trust property is also separated from the
trustee’s own property. For this reason, the trust property is not
affected by the bankruptcy proceedings of the settlor, trustee, or
beneficiary, and this is called ‘the bankruptcy remoteness of trusts’
that 1s the most important and essential feature of the trust.

The bankruptcy proceedings have evolved into the proceedings that
collectively adjust creditors’ claims to ensure fair repayment and
allow debtors to return to society through debtor discharge or
rehabilitation. In order to achieve the above social and public
purposes, the bankruptcy proceedings are authorized to adjust or
change the rights of creditors.

Based on the characteristics of the bankruptcy proceedings above,
and especially applying ‘the substance over form doctrine,’ some legal
experts insist that ‘the bankruptcy remoteness of trusts’ may also be
limited or denied. However, the bankruptcy proceedings are not
substantive but procedural, and as a collective collection proceedings
of claims, the bankruptcy proceedings govern only the right of
creditor. For these reasons, whether a right is a claim of the creditor
or not is determined by substantive law, not by bankruptcy
procedures. Therefore, if a trust is legally established and effectively
maintained in accordance with the Trust Act which is a substantive
law, limiting the bankruptcy remoteness of the trust by applying ‘the
substance over form doctrine’ is beyond the limits of the bankruptcy
proceedings. If there is a need to limit the bankruptcy remoteness of
trusts in the bankruptcy proceedings, it should be done through
legislation to terminate the trust, and the bankruptcy remoteness of

trusts should not be limited because that is the essential feature of
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the trust.

Recently the legal issue regarding the collateral trust, which is the
trust established for the purpose of securing debts, has been raised
and the debate whether the bankruptcy remoteness is applied in case
of the collateral trust 1is active. However, understanding the
bankruptcy remoteness as the essential feature of the trust and the
significance and limitations of bankruptcy proceedings, it would be
hard to deny the bankruptcy remoteness of the collateral trust in
bankruptcy proceedings. Of course, if a trust is invalid or would be
cancelled by others, the bankruptcy remoteness of trusts will not be
maintained, but this is because the trust itself is not validly
established or no more effectively maintained, so strictly, this 1s not a
matter of limiting the bankruptcy remoteness of trusts.

In order to review the legal principles of trusts in bankruptcy
proceedings, we should understand the legal relations between the
bankruptcy proceedings and trusts. Based on this understanding, the
legal problems regarding trusts in the bankruptcy proceedings of the
settlor, the trustee or the beneficiary, such as exercising the right of
repossession to the trust property, the fraudulent trust, and the legal
status of the beneficiary or trust creditor in the bankruptcy

proceedings, can be more logically organized.
Keywords: Bankruptcy remoteness of trusts, Segregation of the
trust property, Substance over form, Collateral trust,

Fraudulent trust, Right of repossession
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