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110) o]%w, TWEH 29 ¥ I ESFMYd =A%), v AL, 2022, 1204.

111D) AEARY Aol 2o A=A d&o] wazl wdo] AHggE= AH9o|a, A4l
o] AF3ts FE A WA z %1% HHoz Bt

112) =4 %o} A& (bookstore), 4l Ay Al E7 A (newsstand) o] HiEZAF 2
o] g5 Aot WjZAE l—% FEste £l dohe AS d ARAAY
ool & ]2 olfrt ANES wel sl AYL o) o7 - AEH, “d
UM vl 24 F4 ZUE o R WA AdI A7 TJJr‘i’rﬂ sHAT] A15F
A1z, 2009, 3454,

113) A A4, 8 59 SAANGA7T F5FAAGAR D I, PR FFol
ek WA s xx| et

114) 347], “AHRu7fAul A F2ke] H2 Aol A Wb B A+, 164-168
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115) Cubby Inc. v. Compuserve Inc. 776 F.Supp 135 (S.D.N.Y. 1991).
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RHE Stratton Oakmont, Inc. v. Prodigy Services Co. AFAUDo| A= HY

< Prodigy7t B FAAES FASHL oS SARE DP(E Hol |
AE AAEA S AdS JdABsRAT. 1T o]Hd HA ©w=EH
OSP7} HA=Ho =2 AR {52 Ao MYste et T4 =89& 71<
ArE 23| AYSs AA He HHo] EAsA ATh1e

olgdt EAAHES A3l Yt CDA A|230F= < A3FAFE A 1]
Z(interactive computer service)’ o] A& = TS HEAZTAIE AlF
S Ko sl A = s K (publisher or speaken = FHF = A &
om, Aojo] Ad 2AE FHAHE TS AT A5 WA AYSs H
ArSS FAFOEZA FRoNA7E H A4S dPate FetAe e

o BYs A9 = weged w5 EBAT AROffensive

o

116) F47), “wulAzAel 28 wzanzel A8y 0 W APl B
A7, [AIHAFTUAIAER] B4 #A2ls, 2007, 214-2159.

117) Stratton Oakmont, Inc. v. Prodigy Services Co. 23 Media L. Rep. 1794; 1995 WL
323710; 1995 N.Y. Misc. LEXIS 229.

118) s, &ke] =, 547

119) (o) Protection for “Good Samaritan” blocking and screening of offensive material

(1) Treatment of publisher or speaker

No provider or user of an interactive computer service shall be treated as the

publisher or speaker of any information provided by another information content

provider.

(2) Civil liability

No provider or user of an interactive computer service shall be held liable on account of—

(A) any action voluntarily taken in good faith to restrict access to or availability of
material that the provider or user considers to be obscene, lewd, lascivious, filthy,
excessively violent, harassing, or otherwise objectionable, whether or not such
material is constitutionally protected; or

(B) any action taken to enable or make available to information content providers or
others the technical means to restrict access to material described in paragraph (D).
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(2) DMCA A512=

DMCA AB12%E AB)2~ AFA7} 9 9748 =ZE5t= Ao A=

120) A<, &9 =, 2794,

121) #4271, “ARuAA¥Z=AFTAe] HA AQle] A Moo #g A", 1649,
122) Zeran v. America Online, Inc. 129 F.3d 327 (4th Cir. 1997).

123) Ad=z, “Hog<so ek 8o A< - thH Y 2009.4.16. A1 2008t53812%-2

of ik vy HE-", [AL&dstm Wkl A51E Al2s, 2010, 24794,
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124) oG at, “Hl=ollA Anl2 AgAe] Ao A3 FAHH T AAET, 12
I A A66E, MFZIAL, 2012, 1949,
125) o]&t DMCAS] W& A, vl A2AR ), d=A2Ae43], 2010 =,
126) Religious Technology Center v. Netcom On-Line Communication Services, Inc., 907
F.Supp. 1361, 1370(N.D.Cal., 1995); Playboy Enterprises, Inc. v. Frena, 839 F.Supp.

1552 (M.D.Fla., 1993).
127) Sony Corp. v. Universal Studios, Inc., 464 U.S. 417(1984). &g+, &2 =, 1974.
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19963 EUH A A3o] TRJIHWE EW - 78l Zd=o tig &4l
] Boojt}. a9 d3l= BHRAS O AHAH AR Rx3E <l
128) BFE4, ko] &, 2011, 1229,
129) Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., No. 04-480(2005) et al.
130) European Commission, “lllegal and harmful content on the Internet” , 1996. 10. 1
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4 AAZE 4A 2 2ol thulst] FERujAA <ol the dF 7
H4g oS AAsd =3 ZRAAATE AA sk AE

HEAES HARuNAAA A= gehd
BAES zrold A AH(watchdog)e] AHS A
A4 A & 87T 200039 Ha 1 BRALS] AH] 229 A
frols s HASH] A% WA &S vdsy] Y8 [JAASARAA
(Directive on electronic commerce) | 13Do] AA = om F A HoA A
Hujsjare] A JAga dwka Ao R 2 4Fe FYeith 209
gAY 2 AAGAHNARN AA= HT [HAEA-EDigital
Services Act, ©]3} “DSA” )] 132¢) oJs] =A 7/HHE AT

D AAZAAAA

AAFARA AL Ado] A== OSPE A Hul| 7| A v] 24 &2
(intermediary service providers)’ kil sl A|2% A4 o] A12Z2H-E
A5z YA e A F8S T Utk ol FRuIATE A4l

2 Ao A HAAT=
[e)

o= A, @ " FalAe Halld Hade T/} AA o we}
6. <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51996DC0487&qid=
1688257419895>

131) Directive 2000/31/EC of the European Parliament and of the Council of 8 June
2000 on certain legal aspects of information society services, in particular electronic
commerce, in the Internal Market (Directive on electronic commerce)

<https://eur-lex.europa. eu/legal-content/EN/TXT/ 2uri=CELEX%3A32000L.0031 &qid=1688288110990>
132) Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 O

ctober 2022 on a Single Market For Digital Services and amending Directive 2000/31/
EC (Digital Services Act) <https://eurdex.europa.eu/legal-content/EN/TXT/?uri=CE EX%3A32022R2
065&0qid=1688290321729>

-l -
- 51 - "'“_E"'.I';:



A 3 FYHOE FE5

AAGANAR L Aol A%

=z Euﬂ MA #F8e dae=dHMere
conduit)(A12%), 7§ A)(Caching)(A]13%), B (Hosting)(A 14x) 0.2
T 717e] Ao M aAL B T AHY T~H

(Z14zx:)1302) 739 OSP7F o]&Ae] s  “Aal d2(actual
knowledge)’ stAAY M7 o] FoAX L kil & v AR oy
AYES €3 e W HAS FHIHA o]
AW O8A & vRE AMdoly e 4l AEEE I EHAR
SA AAAY el tigk LS Adside dols Aol dAdH
(A17h). ob=# OSPeo] FAIY A7 ofhA o] &AFe] P 7} o] Fo]
Zl UHE flob 22 A A HEHA F=rHAHLZD).

OSP7} Ztalel AMu|zolA fEs= ARl tisf Akl A
BsteA o #ele, AAFAHNA RS DMCA AS12zx=m) (D)<}
A= FYd=o] OSPel thsf &3 TEE A Be ARS

o2 GAstelol & AurA R B Aalo] AEHAL A3}
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133) AA <, oo 2, 2749,

134) Article 14 Hosting

1. Where an information society service is provided that consists of the storage of
information provided by a recipient of the service, Member States shall ensure that
the service provider is not liable for the information stored at the request of a
recipient of the service, on condition that:

(a) the provider does not have actual knowledge of illegal activity or information and,
as regards claims for damages, is not aware of facts or circumstances from which
the illegal activity or information is apparent; or

(b) the provider, upon obtaining such knowledge or awareness, acts expeditiously to
remove or to disable access to the information.

2. Paragraph 1 shall not apply when the recipient of the service is acting under the
authority or the control of the provider.

3. This Article shall not affect the possibility for a court or administrative authority, in
accordance with Member States’ legal systems, of requiring the service provider to
terminate or prevent an infringement, nor does it affect the possibility for Member
States of establishing procedures governing the removal or disabling of access to
information.
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135) Article 15 No general obligation to monitor

1. Member States shall not impose a general obligation on providers, when providing
the services covered by Articles 12, 13 and 14, to monitor the information which
they transmit or store, nor a general obligation actively to seek facts or
circumstances indicating illegal activity.

2. Member States may establish obligations for information society service providers
promptly to inform the competent public authorities of alleged illegal activities
undertaken or information provided by recipients of their service or obligations to
communicate to the competent authorities, at their request, information enabling the
identification of recipients of their service with whom they have storage

agreements.
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138) A& - A5, TH89F AL A 22 HDigital Services Act)e] F8 W§
AAMED , AR FAAAATY, 2020, 44.

139) REGULATION (EU) 2022/1925 OF THE EUROPEAN PARLIAMENT AND OF THE CO
UNCIL of 14 September 2022 on contestable and fair markets in the digital sector a
nd amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act) <htt
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142) Article 3 Definitions

(t) “‘content moderation” means the activities, whether automated or not, undertaken
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by providers of intermediary services, that are aimed, in particular, at detecting,
identifying and addressing illegal content or information incompatible with their
terms and conditions, provided by recipients of the service, including measures
taken that affect the availability, visibility, and accessibility of that illegal content
or that information, such as demotion, demonetisation, disabling of access to, or
removal thereof, or that affect the ability of the recipients of the service to
provide that information, such as the termination or suspension of a recipient’ s

account;
143) AA &), ko] =, 488-9W =
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(Telemediengesetz, TMG)] oA FA3tz ¢t D utjo]y e Al
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T} 145)

2) U ES =233 H(NetzDG)

=292 2017d TAEUES A Au| 2o i HYP Ao B3 |
E(Gesetz zur Verbesserung der Rechtsdurchsetzung in sozialen
Netzwerken, Netzwerkdurchsetzungsgesetz, NetzDG, ©]s} “UE<=ZF

144) W&o Wy MgEPEvigoe] =71y 9KStaatsvertrag  fur  Rundfunk  und
Telemedien, RStV)] oA F&sttirt &S o H3  Teldo=7ig e
(Staatsvertrag zur Modernisierung der Medienordnung in Deutschland)] 2.2 7RA A
omw oy 2020d 9¥FH  AAFHJT.  FAAHIEE [A7184H
(Telekommunikationsgesetz, TKG)| ©] &3t}

145) Rebecca MacKinnon, Elonnai Hickok, Allon Bar and Hae-in Lim, op. cit., p.46.
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203) ol¥ % AEA - &A G - A - HEAH - FE&A, g A, 35-361.
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AZAZE), A, FAA, NGO 59 #o sl vj=ro] Ay A
AEFAZITZ, A AA ICT 719 E°] BHI FF EA94E AV
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oAl BHe 9 F FT& HER oF 233 AdAAHES AA ONIE =

|

o
oA e, e 798 4 AN Gl e T
14319 OGNl 25293} 2e7to] =5 3
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207) A - AL - AL - 823 - AEY, oo ;M 94-95H,
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Multimedia-Diensteanbieter, ©]3} “FSM” )’ & =¥ A A&+
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210) FSM: Freiwillige Selbstkontrolle Multimedia-Diensteanbieter <https://www.fsm.de> (2023.
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~ A £
o X

&l =g :
E°] OECD ©oJAlsl= 20119 2ldA AR A/FEZE 58S
1 REsy] 9% JEHY AW £8L 9% 14 97 F sy
Hu 7§ 2L 2 ) A $H(limiting intermediary liability)” & 3Z3$FA] ] T}.216)

215) 3471, 2009, 444,

216) OECD, “OECD Council Recommendation on Principles for Internet Policy
Making” , 2011. <https://legalinstruments.oecd.org/api/print?ids=270&lang=en> (2023. 4.
30. HFHD)
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226) Rebecca MacKinnon, Elonnai Hickok, Allon Bar and Hae-in Lim, op. cit.,
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Abstract

A Study on the Self-Regulation
Models of Internet Intermediaries
from a Public Law Perspective

Kim, Kha Yeun
Administrative Law
School of Law

Seoul National University

In modern society, online platforms can be considered the core
“infrastructure” for internet users, even equivalent to the internet
itself. As the scope of online platform services has expanded to
encompass all kinds of commercial and non-commercial interactions,
this study focuses on those platforms that facilitate the distribution of
information, so-called “internet intermediaries.”

Today, most communication and information sharing on the internet
happens through intermediaries such as search engines, portals, and
social networking services (SNS). Users can express themselves, share
information and content, and engage in social interactions through these
intermediaries. They not only contribute to users fulfilling lawful
personal interests and exercising fundamental rights such as freedom of
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expression and the right to know, but they also facilitate the realization
of public interest through civic public debate and democratic
participation, thus advancing democracy. On the other hand,
intermediaries can also provide a space for socially harmful behavior.
Abuse or violence in personal communication, false or manipulated
information in the public sphere, polarization in the political realm, and
various illegal activities, exploitation, and manipulation are all happening
on these platforms. Therefore, to mitigate the damage caused by users’
illegal and harmful online behaviors, regulations on online information
or content, in other words, proactive governance within a reasonable
range to ensure users productive, pro-social, and legal interactions, are
necessary. If such regulations are not properly implemented, the online
space will likely fail to perform its positive functions and fall prey to
destructive behaviors.

In light of these considerations, the call for self-regulation by
intermediaries aligns with conventional debates on internet content
governance. Given the global nature of the internet, applying domestic
laws to content hosted abroad has been challenging. Since
intermediaries essentially control the distribution of online content,
enforcement by them is deemed the most effective way to achieve
regulatory objectives. That has been the starting point for internet
content self-regulation. Above all, content regulation by the government
might amount to unconstitutional censorship infringing on the freedom
of expression, and self-regulation can mitigate the conflict between
freedom of expression and censorship. Therefore, encouraging
intermediaries to engage in ‘self-regulation’ to moderate illegal and
harmful content has been proposed as the most rational alternative.

However, recent debates on the self-regulation of online platforms
overlook the diverse nature of these platforms and the characteristics
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of their services. Intermediaries facilitate sharing of information, and in
doing so, they’ve become platforms indispensable in realizing the most
essential human right in a democratic society: freedom of expression.
Given their critical function in upholding democratic values, the goals,
targets, and approaches of regulations for intermediaries should differ
from those of the platforms that primarily focus on the trading and
provision of goods and services. Therefore, this study aims to highlight
the unique characteristics of intermediaries distinguishing them from
other online platforms and the necessity of self-regulation. It also aims
to present the key elements of an intermediary self-regulation model.
The research unfolds over four distinct sections: i) an in-depth
theoretical exploration of intermediaries and self-regulation; i) a
comparative analysis of various intermediary liability regimes; iii) case
studies of intermediary self-regulation models; and 1iv) strategic
considerations for designing intermediary self-regulation models. Based
on theoretical understandings and case studies of the intermediary
liability regimes and self-regulation models, the study presents the roles
of intermediary liability regulation and the critical elements of a
self-regulation model as the results. An intermediary liability regime
must delineate the limits of self-regulation, promote its adoption, and
support and oversee its implementation. The Kkey elements of an
intermediary self-regulation model are i) compliance with international
human rights norms, ii) transparency, iii) multistakeholderism, iv) due
process, v) enforceability, and vi) independence. A self-regulation model
should comply with universal and international norms for protecting
human rights, including freedom of expression and privacy. The
establishment and enforcement of self-regulatory rules and policies
should be transparent, which can be ensured by disclosing relevant
materials and data. The model should allow for the participation of
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diverse stakeholders, and due process should be secured through user
participation, appeals mechanisms, and systems of redress. It should also
have appropriate authority to enforce self-regulatory measures. If the
self-regulation model takes the form of a self-regulation organization,

independence is the most crucial element.

Keywords : online platform, internet intermediary, self-regulation,
co-regulation, intermediary liability, freedom of expression,
digital platform
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