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= FEEo] I Frtade] MAH Yrh I 1w AA Holde] )
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Redbook-2012, 2012, p.286
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g A2020-3%, 2020.9, 86
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103) CPSS, “Payment, clearing and settlement systems in the United States” ,

CPSS-Redbook-2012, 2012, p.490
104) =2 33 T3] RITS Regulations®] U&2 nlgto =z A3}
105) NPP Australia &#o]# (FELA 2023.11.7.) <https://nppa.com.au/
the-platform/> %=
106) Australian Payments Network, “2022 Annual Review” , 2022, p.4
107) BPAY &#o]#] (WELAF 2023.11.7.) <https://www.bpay.com.au/>
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Deposit Insurance Corporation Improvement Act)

1. 8 Y&

v =9l Fg/M8H(Dodd-Frank Wall Street Reform and Consumer
Protection Act) A8l sidst= Aw, A4 2 AA 7= (Payment,
Clearing and Settlement Supervision Act)& F&AI2Elo] Al2Hl g2H
s B3ty 55 dAde 3387 A% FHoE ARZEHJY. THE
A2"AHOo R FQ3 FgAA <z (systemically important financial
market utility)®] 2j2== #e] @ S8 A2"lFHoRE FQ3 A4,
A 2 AA G F-(systemically important payment, clearing and settle
ment activity) S {3 71ES vlAsty AWEH| S o] AL ol 3
F 4579 g2 By JE Fro ol dg Astd Eddts Foqg
}.

nj=+o] Al F 1 FAPH(Federal Deposit Insurance Corporation
Improvement Act) A4FoAx = AFZAAAHY g3 Hd #3
HoA AR AA Fes RHEdts ¢S rfHdFo=ZN AALEL S

HAsa St

-

2. AF, A4 2 AA =¥ (Payment, Clearing and Settlement
Supervision Act)e] A& &

7k R4k 2 ZA7|HEe) B W&
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| 2 FASAY ATSA Rk
o)% L 2HES Bl AFAANM FAE A A
# ) %

V. 339 AFZAA 2" A H@Payment Systems (Regulat
ion) Act 1998) - AIFAA A28 = 2}N4AA H(Payment
Systems and Netting Act 1998)

1. 38 W&

7o AFgAA ALY dHE HEEw AGAAAZ"E FAH
(Payment Systems (Regulation) Act)3} A|g3ZAA| A 2~H ‘;-l i}°“ﬁ21l‘ﬁ
(Payment Systems and Netting Act 1998)¢] o} A F

AgAAAN =" g &5 FH &3] Al 2H 7‘]*
Ao g At vk AFAAA2E 2 R AA

w3kshel ThARE A Al Beke] fEAS WHOE

kK 0{}1 l‘

2. AFAA A" A HPayment Systems Regulation Act 1998)
o AlFE Y&

AFAAN 2 FARANAE 55 zulede] AFAAA ] )
@ A Aol B ARG BW ATZAAE <A FAAA 2
(payment system)” o thate] “AFo| £ AFsEAl s Aol
Nzde ojulain Az BdE AFedold AAE AT 1
A5t 9t

sy Allz A1l g

i R
o] FF9 ololo Rttty AT A4 dlFd Al H



AT, Fge ool PR Aol gm FY Azl weh A
AA A 6ol FAAE] s o] §H 7)ol APHOR GRS HE
ol AAHo] i FEALH] B2 G oFr|SAY FUAFA
YEF st Zlolgx BolAt

AR AFAAAN 2R B FHleAe W ALRE A1)
e} sl Alzdlole] FriAAe BE AAL R & J7 E A
182 Allgel weh A7bAE0] Ealor s 71Ee £3T & AUtk
=g 5 A192 AlFel oot INAES 2, BARES A 2k 5
G Az BER BAL FAT A9 59 A2z Al g 2

TIAEOA AANE & dgHE 7R
AAH AFAAA 2H

st FH]L3PL #2639

=S 8 7% 4 AUk

11 AFAAAN2=E & FTEA
et s A" kAol @ AsA

3. AFZAAA2E 2L AAAHPayment Systems and Nett
ing Act 1998)9] M U &

359 Xlléﬂl/\]’\‘ﬂ‘ 2 A AA o A= AT A4 AA o &
< Wz A% FAL ntAFIL Ak EF] FHoAE
35 FH| % & o AOH U ARt A4 AA F f(multilateral netting
contract)ell thste] AALAARL S BHATTE oA AA DA Fefolgh
W A2z wEt oAzt A AA okl st dAATE S 23

stal s 7ke) o7t AHAA He AV He ks ov g
TH A0FAME &F FHlSPolA A At A dA FoF
o HA FEAS 11%5‘}7] A FAHES b Aok Fx A1FY
(@A e thARE ZpgdA|gdere]l AWA A&l Ad-d 7d-(within
commonwealth constitutional reach) & g<eFoll we} x| F7} sflasa &
AE AFTHo] AFEHo 0 mE ZAo] X FEojok = Ho=E Ff
Aot ok FH A2z Beojd wet ‘FHZA A A Add A
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3 ot LY AAolN EE LWYS BHOoR - LYY
Aol AAE A5/ TPHBE oA oAk A AR P @
a5 georol tatd® SW A0z Al A4AY =P 5 =23

Yelrk 5 289 ©AME W@ WE SHANE F P FARY 2
A3 RANE F Wk web Fob AR RaEs oo @@
ATt £FAT Pool wet AV ATE TPHA @k o vo

1 Agstar Yo

W A0z A2geAeE dof AR Dol Al < B (external
administration)1792] A}3lo] WASIH T o)X 7] o)A T ol ub
AP AAAA Fek oW e A 2AET A2 Popo W2 9w}
FaE HA ¥ olghd F JIEE AT EN AAKALS RS

o

9 AllzAE SRz FdA ool td 52 ARLAE, 5
¥ ALzAE 53 Zuled $¢ a7 @ 3] ttel T
o B9 A2z AL okl BT 5 8A0E Fopol £
of UA B A BIAT} ARB A Bolkd FEA2H Feol
TAF 5ol 9g A, Gkl ME AAAA} o) JYY HaF @
W oolg AT A, W Fashe Aol Fokol tY welrlBe A
B FAR Aol 95 delo] Sold A FAAT} 5 wel7) ol
A sd A& o8 BASL el wo] 1 FAAE Pl A )

179) 59 A2x2] Ao wel 2001 3] AFH(Corporations Act 2001)73e] < F
el i Helel ® A, #E Uil FAkRE AQle]l ® A%, SA 0]
AR AY 9 ThsAd ol o] ERle]l 19 %H:ﬂXPE«l olel& %3t
a9 ALHE #AEste A5, 19599 28 ¥ (Banking Act 1959) - 1973 X
M (nsurance Act 1973) - 1995 /‘g“ﬂli@‘?j(Life Insurance Act 1995)l
e WA dYAVE 538909 A e sk A9, 19599 23 - 1973
A4 B - 19959 AR W}E‘r 5ol A Helol So7HA
H A$E orgt.
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AFES Fstn o BB FARTE s Bofgt o JAHE
FelAel o7k e W FAR Aol Fhsd A& o F Bvlw
o FAGES ot UL A Hsy At

VI. 99 &3¥(Banking Act 2009) - AAHAA BATA
(The Financial Markets and Insolvency (Settlement
Finality) Regulations 1999)

1. 8 Y&

P AFAA A4 AHE HEEZE 23 HBanking Act 2009)3
AAGAA ®AFA(The Financial Markets and Insolvency (Settlement
Finality) Regulations 1999)¢] dt}. S3W-& ZAUA A FAA A 2~H 9
Aol B3I AFHY AZA T AFAAA =" g FFW e
Aldgte] #ste FASI Aok AAAd BAFAHAA=E AAHE A
FAAAN 'S 3 AFAA, B4 D AR HA o] wpitke] H7 H
o 93l FRIHA FEFE st AALEAL S HASE A T8 Y
go= 3t

2. 23 (Banking Act 2009)¢] AMF W&

F=o =3 A" 2}t AF4AA Al2"l(nter-Bank Payment
Systems)” oA+ F= AFFY HATE AFZAAAN =" AA A3k
TP o] AFAAAZ 3 A dEko]| Bt FAsIL Uk

= A182x% Alge] wEd 23 7+ AFAAA "ol “FF3
A ZE Aol oldE AdstAY #estr] s AA" Al2H"” ot
SH A8z A1 L A186=x Al wel AFH= FTHPo] 3

oS AA 54 AFAAA="e AAWGes AT At 5

ineil
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3. AAY4AA FAH(The Financial Markets and Insolvency
(Settlement Finality) Regulations 1999)¢] A% W&

AASAAR AAANAE AARE AFAAA =" st 4k o] A
< j < BAstaA 3ok 5 e AL
& 8 A3x B Adzxol wEt AAGH A FAAA "ot

T A A2z 8o AHode AHATAI AR AA ] g Ao
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gee Bo mE I owe PR shtel APE JTE W
27 o2 HFT

T 18 AldE AlFAXE AFAA, AGA AFAAA 2= AA|
Bolg) Al Hgo] #3 FoKdefault arrangement) L X FA Ao wE
AA #Ag AAFH AFgAAAN=E L] o] Tikol] #Ig HEA o3|
Faste7 FEs FAIdT 5 8 A2z 8ol Ao ntE2H A
A Bold Al Aol #e Pefoll= A AA o #Ag Fok= xFHET.

w3 5 A Al6x A3l AE A e Pake] Al o] A
2 ARE Bases i 23S AFAAY AFAAE o s}
o Ao Huols HEEA YT FTh olo] met ko] Aol
HE AFAAAN DS B8 AFAA, A4 2 AA7 FaseA aw
A" 5 Y52 nAIY
VI &2

slele] MEoA Fake] Balo] FABL Qe AFS Hab, Hir) A
2 sk zdo] ek o), Par|we] o R, PR &4, Py
ol T DA - 25 AF, AA A Beld B LT FRAE
S QT AMuthe] A4 WEOA ALAAA2E 2D Far)He] Ao,
Far)de] oF, A4k 9 AAAF] &Y, FFeW R AFR A,
AAe 23 Bl BE WS dEoRH YA FAsT AT JB
w3 ATHAY D AT B Fo|, AFAA B AR, AT
A7ge] oF ZgHe A%, AAera Beld BFE Y& T}
o] Fa¥ Awbe] thte] FAS L ATk WA, HlRe] AL A =
med 9 2gobgzaAslel ARl e FHHow TS Y
W EF Y AR A% FFede] ANy AALAY BAd BH A}
Fe 77te] WMEAAN A WAL Hstw A

o) A FZePPAN FFLYe] AFAAAEA g AAL,
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AAle dHEsts AdES 7HAAL e AAAS} AFAVE Ade 44
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st HER ¥oly Blg WolA Hofo] FHo] Zhold WAl oz A
7] THIB) X FAA o 2] AFako] Al g B AAAT EE
Z AN A AFAAANE"S 284 Sl 79T = e A A
oF AR WA S o2 ARt AASHA Hell WE Aot

. A A9 83

1. 91" A|492z=

ARATL ESA AT T 5 Ye FHE Aol @
018 AR ADS £2BAYY] Astels AARA Qe ADL 7}
A AFATL AAA thate] Ao | FEAE shefol )18

AAE, TAPE], w9, 20155, 3359
AAE, o] 2, 3359

AR, kel A, 335-336%

AAEP, o] 2, 3369

AAE, el 2, 3379
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Abstract
A Study on The Legal Nature and

Legalization of Payment Clearing

Hyo Ok Hong
Law on Financial Regulation
The Graduate School

Seoul National University

This paper is a study on the legal nature and legalization of
payment clearing.

At first, the concept and function of payment clearing was studied.
Payment clearing can be defined as a procedure for transmitting,
reconciling and confirming payment order between financial institutions,
and establishing final positions for settlement by netting of payment
instructions. Payment clearing significantly reduces the number of
settlement and the amount of funds that financial institutions must hold
for settlement by netting, thereby improving efficiency of payment
system. It also confirms legal rights and obligations among financial
institutions.

Types of payment clearing are divided into multilateral clearing and
bilateral clearing depending on the number of institutions subject to
payment clearing, and agency clearing and CCP clearing depending on
whether the payment clearing institution intervenes as a party in the
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middle of the transaction. In agent clearing, the clearing house just
transmits payment order and establishes final positions for settlement
by netting but does not become a party to the transaction among
financial institutions, while in CCP clearing, the clearing house
guarantees the implementation of settlement by becoming a party to
the transaction.

Next, legislation on payment clearing in Korea and other countries
was studied. In Korea, the regulation of the Bank of Korea and the
agreement between the Korea Financial Telecommunications and
Clearings institute and financial institutions mainly deal with payment
clearing. The amendment to the Electronic Financial Transactions Act,
which was respectively proposed on November 27, 2020 and November
4, 2021 and is pending in the National Assembly, includes legalizing of
clearing for electronic payment transactions. The Debtor Rehabilitation
and Bankruptcy Act has special rules on the payment system to ensure
settlement finality so that the entire process of payment, clearing and
settlement is not invalidated in the situation of rehabilitation or
bankruptcy of financial institutions participating in the payment system.
The Bank of Korea Act stipulates the Bank of Korea’s authority over
payment system operators, including clearing house. Overseas,
legislation on payment clearing can be found in Japan, Australia,
Canada, the United States, and the United Kingdom. The contents of
legislation vary among countries and can be divided into definitions of
payment clearing, clearing house and clearing systems, obligations of
clearing house, monitoring and supervising of clearing system, and risk
management.

Regarding the legal nature of payment clearing, whether payment
clearing can be regarded as set-off under the Civil Act was reviewed.
The requirements for set-off under the Civil Act include mutuality of
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obligations. Obligations mean obligations between two parties, so In
multilateral agency clearing, there cannot be mutuality of obligation.
Therefore, the legal nature of multilateral agency clearing cannot be
offset under the Civil Act. Contrarily, bilateral clearing and multilateral
CCP clearing meet the requirement for mutuality and can be regarded
as reservation for set-off since time for the performance arrives in the
future at the settlement date.

Through this study, the necessity for legalization of payment
clearing was derived from the importance of payment clearing in the
field of financial regulation, the independent function of payment
clearing, and the guarantee of settlement finality. Payment clearing
greatly contributes to the efficiency of the payment system and at the
same time, due to the structural characteristic of payment clearing
based on multilateral netting, there are always concerns about failure
for settlement. Therefore, legalization of payment clearing means that
the efficiency and the safety of the payment system is systematically
guaranteed under the law. Moreover, since payment clearing plays an
independent role as confirming rights and obligations between financial
institutions, by legalization of payment clearing, the legal role of
payment clearing can be clarified and the stable performance of
payment clearing can be ensured. Above all, the most important and
urgent reason for the need for legalization of payment clearing is to
guarantee settlement finality. Since the Debtor Rehabilitation and
Bankruptcy Act does not exclude the application of the Civil Act and
multilateral agency clearing does not meet the requirements for set-off
under the Civil Act, there is a legal risk that multilateral agency
clearing may be invalidated and settlement finality under the Debtor
Rehabilitation and Bankruptcy Act may not be guaranteed. Therefore,
payment clearing should be legalized in a way to ensure settlement
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finality regardless of provisions on set-off under the Civil Act.

Payment clearing plays a pivotal role in the entire process of
payment system, and due to the structural characteristics of multilateral
clearing, the failure of one financial institution participating in payment
clearing can have a significant ripple effect on other financial
institutions and the entire financial system. Therefore, the management
of risk should be treated with a high importance and from this point of
view, payment clearing needs to be legalized to legally ensure the legal
validity of payment clearing and settlement finality.

keywords : payment system, clearing, agency clearing, CCP clearing,
netting, settlement finality, The Debtor Rehabilitation and
Bankruptcy Act
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