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<Abstract>
Dual Resident in Tax Treaty
Chang Hee Lee’

All nations that adopt in-personam jurisdiction in taxation impose tax on the
worldwide income of residents. Because each nation has a different criterion about
the scope of these unlimited taxpayers, a taxpayer may be subject to the tax on
their world-wide income two states or more. To avoid double taxation, a tax treaty
includes tie-breaker rules that allocate residence of the “dual resident” person to
one of those States. The paper analyzes tie-breaker rules.

First, the paper analyzes the criterion that allocates residence of the “dual
resident” person to a state. Most tax treaty adopts an hierarchical test to determine
an individual’s residence, according to OECD model tax convention. ‘Place of
effective management’ is used to determine a non-individual’s residence, but the
concept remains a questionable criterion for solving double residency. If a taxpayer
is decided to be a resident of a state party to a treaty, taxing power of the other
state is restricted by the treaty. The taxpayer, however, remains a resident under
domestic law of the other state. Determination of residence can also have an
influence on taxation by a third country. As a special case, the paper analyzes the
U.S. case of double taxation based on U.S. citizenship. A U.S. citizen, even if
non-resident in the United States, still is subject to tax on his or her world-wide
income. U.S tax treaties have a special provision to solve double taxation of this
nature, and, as a matter of treaty policy, this system could potentially extended to
the taxpayers who remain double residents even after application of the tie-breaker

rules.

Key words : dual resident, tie-breaker rules, OECD model tax convention, place of

effective management, saving clause, worldwide taxation, changing residence
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