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* o] FL 2008.12.13. FAketolA] d& j&eﬂoﬂ?iﬂ A9 2050d 71 EESAk
OHH HL’iffP e 5 - Best 2 %’ME} o] 22 &N AIHEX|e| MtMal st
A (20090 =ZA olEst 3 13tollA ¥hel °1i° skl A ol
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e 1 - wgel ART oA - AlFn] AR oA ALY L& AT

% /ﬂEEH-Gl—J]_ ﬁJ,]_q]sl— @sl—q]t‘ﬂ—% I]l



242 TAgUisty kB, AS1E A1E (2010.3)

I. A ¢
217715 8739 Aldigtrs gtk skARE -2 A7 s g old
AR FAE AL A=E dxobA X3 A 2tk 1 74U fEe B
T Atk e AdE Fuislete] Aale H3E 25t ofE 23 gl
A, 2Ry SFEAE AAsty] Yl 22E UAT|ETE gE 059 =
e:loﬂ £aMy #HSEE Y AERFYY. F4(Jean-Jacques Rousseau)’} 2343k T
2, $2 AFel «deE oFo AdA7E M #eErvrt Fas] APEA F

, FAEA A

=2 =
=4 =Ea A

77l = ode A 2EUth

= 2 A7 tipel A BAW S 101 o] tEAE
A E, FFTA] HA a2 Wbel] A3 HFE (A, hindsight)y dU T AF
I 34 EA Aol 719 F de Ve IES Y8 QAR Aol
duth AHEE o EAL A3 s HeEs
S B BHEAY A Jedshe Ay a3 AR A%
ZE AW S 8l ol Tyt mektA W A W B3 =
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1. BARAE BASHE SIS PFHE) ] Nells 2EAUT 87

P

) Jean-Jacques Rousseau, On the Social Contract book 2, chap. 6, para. 2, ed. Roger D.
Masters, trans. Judith R. Masters (1978) (“[Tlhere must be conventions and laws to
combine rights with duties.”); John Rawls, Lectures on the History of Political History
243, ed. Samuel Freeman (2007).
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AT FRFE A WA Lat BBAZ Y BAE AQU Agol 2
s WSl Aot EAgeason)7t AEH, B A el AFEE

T oAgleA B4e BEUD. AT E O Be A% Agse gE A
wo Y9ITAS AE £ Rehn 1HoBH 1 WIS HlYE ﬂww
74 BAAEE oblste AAYE Belel nreE oo ZYUL. &

FOE W(John Stewart Mil)olAl EEH, o]= “sf<te] ¥l (harm pr1nc1ple)”°ﬂ
ofFue WAE AFIF AFHOE YA A o] oistoior dhal TS o]
Aur2) e5d @ o], 29X FZ(Ronald Coase)ol| wWeh) 3k AL oA of
H P E LT AAVF AR AAL T WY AA Y e V|FOE A
M s ¢k H, I FAE FAFERN A He AHEFH 583 HES
Hlwate] Feksiefof okl A

“Us o] GA| Aolol sterte B <98 FEAE o'l EFolofof =71
of #ato] o|HF AtEmit AZto] & A AT opyl = VA7 2] W

QUL A0 45 e AHA g1 BEAS BAFOEH YA
ME Helsl Seu AN ud AARY 3% BPe 2 WFE A2 7}
A% FUth 25 MolAE ASEA|, B3

Ave =4S E’--‘:r =AZAATY obA mA g TEA|9F TEA] Abolof A o)
A AU FHFAE 97t ofolx 7 o|qpoll #HAZ A7 Ao,
— 7k <A . EL,” “BA(%; conservation) v. RE(fRFF; preservation),” “Al
BAA v, AIARAAGESEE) - = 2T <Fdo] 98 FEAE 8 v
2g7rel # Este 77 ASsted Avle w4 & AdUTh

T WA 8he o] AT 7B “TFES(EIYIEE incommensurable)”
O]E}'— APyt —"vj: A& H@é}ﬂ AeiAe BAsE 7HAES Hlaskd OH/\]
slof & 7HAE AdEstAY ¥ AA Bty BA G oF st Ao ¢

Hl AA7F £7 } St ZEX| 2] sl A2 ofd AL F A 2 3 cﬂqﬂr.

2) John Stewart Mill, On Liberty (1859). %3t John Locke, Second Treatise on Government
(1689).

3) Ronald Coase, “The Problem of Social Cost,” 3 Journal of Law and Economics 1-44
(1960). = 244 =& 71 BollAl 7FliAlE fallst ang 98] Sl A8
AR e A Aol S Ashe s ek shuA el gAlo) v
(reciprocity)ole} SkizrLITh A% AR 27k oldl FFAN AYstelof 5
A= A% B S 1AL A 8218 A7k oRIR B A A st
& §AT A7k HEe] BAsE HE AUk

>}l Hn
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EAAoR weiAd, dydd 7HAE0]l MZ Hud ¢ ud, Wy F(balan-
cing) ol 712 =FOE, Yoyt XSS LYH(—THy o2 Hotd F
Afole 2 493 MAERYH 24 =gy A9 eE A7 EAE )
T %S AUk AT tidd 7HA S0l HluEsoldd (Aol
7 A e #g FEo] ofd) 7k AdEo] B7tu g, A= o] AlHo]
W2 g 7pX o] AR A= A oA A gethe APyt

Ff2 A2El(Cass R. Sunstein)ol] WEH, ZFeEFo|dt “3ltel Att(single
metric)’ 2 WS 7S F FS5E Uty § %)

o=
A e HEME— RE))oz 37td + jle Al dve A €2 s
Uth A, 94, A4 & AdelEd gIsndd Ase] dzte THAAAE
T8 Y5 & F e, olF THAEL olF Aol $E& A& 1 4
2t &ME WA & YEE R-%IL; ordering)

g e A4BH HEE o .

Aoy el I AFHEAY AT e AL, SVt EFHOE
Brtete AHEES 2, e 2R AAC HX7E o Azteke AUt
ol BT “UAA JA(NFER E(E; intrinsic value)’2Fa 3t=dl, I Aoid<d
“S=74 7} (instrumental value)’$} T-HEFUTHO) =24 74A|7F 7bE WAV =
I o] ofd ‘=2 JhA|ol tigk A QAo wet HrbEE v, yAA
e oW FA7IAE FHOE st EXste Zlo] ofdet I AATF F3 o]
71 el WAH 7t e AR vas) 1 4t 2718 Hladts 22 AY
75l 7k AdUT SETe] WAA 7HX AboldlA FEZAE AL

o] EUYch

SepEEs Nnss FEIUL HaEe
ZASA Qs 743 Aol vlw - FFE THsd

=2]

=

!
stal, o]& “F&4 FYEF(radical incommensurability)” 2} T+

RIomok oo

&
o

b Hifm, EBREGG: ONIETRE TSk, MESistm EE8 4497 ABE 97, 101
(2008).

S ifm, kolAel EfEet EEAEL MStatm Z8 A48 AT 160, 167 (2007);
Cass R. Sunstein, “Incommensurability and Valuation in Law,” in his Free Market and
Social Justice 70 (1997).

6) o]3= Sunstein(zE 5), 72-73.

7 Id. 85.
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98 SopEiold e BE NS Mazd @ 4 Y mebd A Aol
of 043 BEL = Aol Wsd, THAW ML s o=
B

H

g2 33, A2’ g 24 @Z(Joseph Raz)e BHEFT S “Hlu B3 (Ll
ANBE; incomparability)’ 2.2 R A QQHEH) gt2o Al oA, Meiz] Ash A

A

g2 B o9 A STFEFUUL & oln Fo] eET gty
T §lIA £B), BT FEo] & Mam;. 2 5 gl Z(A = B)ol
I 249U F8Y Adel 25 94 HIS AgdA F kA ARt
g FATh Y278 rpAEA AE BE AT 39S AHsE AB)ol 1
AJUth. o] A5, FA A 4754% VHEA Fe A dAE Hlwstd 1 LS
YEHOE L3} 2 e AFEECl 9T ZAYUTho

A9 %*1(A)9¥ SaE) 25 1 deel WAEDE 4D
271 Agolt

s RLP: | =

€8 T AL obhE dxol o7 AR HOE AAE AU, o
SolA SA% 4 Aold] wmE B 47 MEQUG AW o7 A
ASAE AW 7120 hEolg} BES wfolguBe EAE HTaE A
e 38 4% R0l ofd Rolm, olsle] Fa FFL FURE EFE Hofop
S 2do] BETH % ofEle Ha - 37k 9 AYu

4, ARS HE MIAAG o] ANE T AN Mmde] 1 &
e B Flo] Ak EH)SE Hols AY ZE o]0 FAT AUYL
AR o] & F UEES FAAH FFES HAAR St I v - JrF 84 5
QAL AAE AU Ty ol FAA FFai Fold Age
8 of7|A ToFaEe JMde O ‘FHhweak) FOFEA, @ ‘FEfETHmoderate) FOFE

A, @ M E"J(radlcal) %OLHLHOE H]—rﬂﬂ XJLV\(Joshua Chermss)E} 3l

(Henry Hardy)®] 75 R Zo] Tfo] & Z3UTh AAME Y€-2 Isaiah Berlin, in

The Stanford Encyclopedia of Philosophy § 4.4 (Edward N. Zalta ed., 2006) H}ZE o] &
12 http://plato.stanford.edu/ archives/sum2006/entries/berlin/*|A] BFZ & 4 Sl&EUTh

9) Joseph Raz, The Morality of Freedom ch. 13, 53] 322 ©]3} (1986).

10) EE{* ASt B7} FokaEsolebd C7F ART Wrkal 3%(C>A), CE BRU $-dsittn
st = Q= AHC#B), LAY oJAWAM®ATH; transitivity)o] AFEHA] = ATt A
9} B¥E FekEwolztn B e HAFAQA oYgurh Raz@Ek 9), 328. o® o|7}t
Ar7|HY X EFE Y Zo}ﬁhﬂrL EEFE A FAERE Z(C)] AA71E vt
AlAA FZA Bk J(A)y_r/} s @ AUl 28 dN E=FE rRA A
X8k Z(0)°] T9E Ak ZB)Re vtk & 5 Qlrks gyt
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dos 1 TAH "Eas shfehls Azl vHIT, 1 2452 74
9 AAH PSS A2 NI - BARTE Aol B 4G AT £ 9
22 Agsleol Futh 71 9127 oAl EEF, $33 oA W 044
B g, 239 e ARzl BAY AF, - slg olel AHE FUA 5

of e, BlLA BYd $d Dol A seA BUE Hnse oS —?
Aee AZF 5 JFUTHID o8 ofFe] TAA 4ol SlE 74A Aol
o Wi - Hhe AR 4 Aol opdun Yoyt aw A¥T Yol Bu)
22 714 Tee) AR T4 TEAY BEd od 74U BEE 98 B
w2 solop dTtn Do, gAe] Bl - Hke A BlsE Aol & 4
e APUT

(@3]
rlot
o
A
2
_';:1
10k
_yll
N
i)
b
o
iin)
01

: T At “71E93F9(techno-optimism)”
b dsUT #4879 HH o %78‘%112 dete o =go] HAAT, 1
ANS e FAY o 22 + glota Ae A4t ¢4 4T He
Heto] THAFHA 01A Frhe AHAUTL EFE ASto] AR AHE g
=2 OI‘H ZACE Ut sARE #eHd dHe 7S Exuvbd wet Iy
e st HE o] FAEo AAe AEA A4l TR T AdskAl H
‘4‘:} =3 #A AFE A AAEE 7H8(assumption) S AshE Hol®
72 e AFEFAE A7 ADEA Hol sy

a8 Aol ARA AMES HATHL e A7 fAHE AL obdYy
o} HlolHE F(David Hume)®] “AAF9A Q F(naturalistic fallacy)’7} A& st=
HRep ol 12) A7t FeE fASE AL ofyr] WEYUT S, AY
AL 27t FAE Adgstofol steAo] #Hato] ofFd ANE FA %LE AY

NN

Utk ol A&elA skl et AU oEL e A3 “@LF(reduc-
tionism)”9] goll delA &  dsuth oA el sstoldk o5 ot A7

3 As)E ofd fﬂmﬂﬂ VI 8 AAHeR 0l FE0HE A

1) o]Zlo], =7} Wak= SAA A HluEs, & “sAd FoFEE(marginal
incommensurability)” )Y T}, 1d. 328.

12) David Hume, 4 Treatise on Human Nature book 3, pt. 2, sec 1 (1740).

13) ARslof st ko) HA o] FAde #ek T¢I S Z = Jane Mansbridge, Beyond
Self-Interest (1990).
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A8 Ee pael Tel ojel, ZHxel s LHshs 2o Aol A
oo BTk AZFIT

1. 7HX9 BofEee 7pXdehi4(valuation)’ o] BeAtvith A ZH2H & 2n)

5 ff o os 7tAE Adsd F Y5E st o
T —Adde Bk ddeA 1 FAE A AgeEd - 2x FLY
AHE, AHA, BA 5L wolEolx Hrkshe wHo] Alguit gEe sk A
duth e AU =3 2e A 279 2944 wet FriR T 0¥
=74 7HACl oA, I AATE FAHA WAE TEAeA ek 2, 29Me 2
71, & E&utility)o] @t AE3E F vk AzeEE AR, oA 1
@3 Aol opduth Algmit 7] e SEE 7ML SAEY de A3
= 7heel 47 g fHAE JHAA Ha, O A3 22 g0l i
5 2 24A¢ did Frks vEA =52 dEdyth

o

S
»

H

2. A2 T8 7HAa o) 7hH e ddadtd SlojA e e =73 7t
At WAZ 7Hx oA SEFUG. “UollAl 2f ofyd F5S Eofi e
HEZ e (Patrick Henry)® Hite el A (rationality)o]2he SHAME A=
Zdo] suth ARE Hwol Bofdlofor +E & 7] HES
At Soe dedeE AW g jle, AfEe 7Y g ‘63./1\_]?]2;(6]’0]

Ayt dolA Afre 2 «FARE HvlE e 7ERIR] Aola, ol E
Ao dro|etol A HIZA WA ZFA7F He AdYh

3. 296 e R AR okl XY BERAe] AT DA
A4¢ U A9 dosE ATE MAT # AW, A Pl AT F
YTha Bahe AFe, T $HL HE £ gt AoRE A4S YA Y&
ohoBA AT dol AUAA AT B BTk B8 olAlN S5l uE &
Qe AU S BE 2, 74 109 A% was) 19F a9 AYtea 2
Eobge, dARE BE S glE 942 92 4 gt ARd 29Ut 932
BORE WE & GE A0E AARE AP, 3¢ BE A% s
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‘FFrE) D ARA Ade SAHA GsUth oloh o] ‘AR EAE AR
she d4ldg o] FoHE viE F gle 94 F5E sEHe A4 se AY
Ut g2 olg “FAZF FESA (constitutive incommensurability)” o] 2t F-
FUth4 949 o 7t A F AHgste JHXEEEA Y g2 v
= A #Hatd Aot e BAFL dFUTHD)

EA &3 /\}1301-/5}_‘9: /\ﬂ’bl'gl E’l’i% Awirre] “ElZ
A 7= Zlo] Aolgtar AZpsiH, weba “AlE
s T Ao FEdU 49
%, AdH, Adde 2F ool AtaelA v Ayt AlYH dE(Jeremy
Bentham)& WHEFAE 3t 7‘%34%75. AaLE 9o Aot - AAEA)E T 3
A7t /‘]'ﬁ AA e WA= AFH(ex posty Aol 71za] Bste AFEA YUY

-‘L}E]- g & s “*‘—E]—r«](utlhtarlamsm)”" “FAE A Hos st
Hc} 2 dFstghrgdes PAEES AAZUY. ZHE(Immanuel Kant)E Al 2
k= «]Uiz4 Ab Al oW SPejo ik AT (2 AFA A7)
of e ‘AP A (ex antey &2 FEE AP P 7z WP oFE
< AgAEE st 8 BF7F AAF & ZEAR] FE AL o]

3 =

]_
Biol 2% 54T PHOE YT AL 4THE ATPHYY

pud

l

u FIF—Q

5. 43 WA FAWME SEMLA. Hart)ol W29, W3 #AAS <128t
71€sthe e ©ws] YFoE AT £ Qe HoHE J|Ede AVLEE
FEeta, 1 WE dAe Foste oAb e A 1 #F 7hsd HolH

d ERts

@ U E T YEstE olshdn A4 Bt dguThe
o

“U2 A (internal point of view)’olg}t 3}

111

14) Raz(iE 9), 345-46. ‘A2 olg} &
sk o), AR Fokeed Huu IS F5sE 2o] He s 9
a g,

15) “FIE 7] e RS G80] oA E AAERE SEAMY oA WrdAR
EEU: Ht%m FBZLIEDWTEB L EICEOES L (2007). 79 A E,
RAEHIRT, EReEh EEDRE, 31-32 (2000).

16) H.L.A. Hart, The Concept of Law 89-91 (2n ed., 1994).
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7t RACNA oW P E A ETtE olsE 2

e 2 o BEANA wEAEE, FEol HE

*}E‘E | olHAsA FEd A

dHE 7 AEE o7|d A=zl 3l

7 AT, 25 ‘Olﬂiol g4 %8 7 b=
i 7

fo
N

to o rr

O

o
rir
[
fol
e,
o
L
Au)
o,
)
o,
ol

Aol Wae] Hehes 2 ﬁﬁi
o7 gusithal st #7100 ?i’ﬂéxoé} %l%‘%ﬁ‘r. g2~ 747 (Hans Kelsen)

al
A (committed statement)”©] 2} 3}

< o] A W dAWE BT

A, ol= 7HA 9 Y9l ST & AUt Ak B tﬂi/‘}‘/} et
wel ofs) AEEE AHOE, o AHE Hshe HIAY Wuss HWAA
o) =83 Aol @A efal “xtef Y WA} E]r‘jb‘}l :rLi
ge AL gina ggErolets AA of fdsta e Adud. A4

o] #HolA WX AWE «“2AF A (detached statement)”©]2FaL =T, 0]
T A8F 49 9 Sete AdUT A= TlA A7 A AL R
7b dgkrekal sk dm, 0] ‘ﬂﬂr of osf) BAE Fol o]FoAANH A
A Amolal, Izlo] WEAE T WEAb A3 o] FoAH A AW A
Ayt oleh o] A=A Ao 2X 9 sollen Ao 7hs |, BEE o] wEo]
AL @] WA AT} AFel IAA Fe Ry FH8ro] Jhssivta A
2P Adyh19)

1) 1d. 90,

18) Joseph Raz, The Authority of Law chs. 7 & 8 (1979). StES o o] FH ] el &
wholzo]l3 QUHUTh HL.A. Hart, Essays in Jurisprudence and Philosophy 14-15
(1983).

19) Hans Kelsen, Reine Rechtslehre, 2. Aufl., §21 (1976); RARANE, #HhADIRE: ik
D * 7 ¥R, 153-54 (1991). Cf. Oliver W. Holmes, Jr., The Common Law (1881).
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6. olAl WA EAlol Bate] oA 12 DETIFE Bkt (1 BHS 3
W) Welsk ANHEAG Bald ol AE sekd 4 e = U A
$5o] ojre] Awa BB BHE A Y= &

SEE BRI
47 e Aolsh A wHAYULh 2E ol Fol FolAel BHL A3 5
9, A9 dolede] Aolo] Hatel, £YH HolHZRE A4 ou)e] ®
BE Aozt 471 BUTE © tobt FolASel BUART B A
A, FelAE Aol tel U AWk ST Aok S S
U o9 L @ F5AS %Hb AFEAAA BAHE B5L, 2
27] vhe B Adsa 9] wel By

il

e

. olsh ol W& ANERE AREE FE YEUT FEAS TAHAA
e ATEE Avkrtel AR AARE PN Lebta ged, de ol
Aole] BAE A Ug FT5] WRYUh ool §

T o
r;'L
o@
°H1
o
:?l_“,
i,

l ‘ThFst AbEAP o EAE <Aoo A (H (k&
7} 2asH H+e *J‘ Vo] WA ZASE & EZ(John Rawls)7} AAIT Z =20
TY Arol9] «“o A B X|(disagreement)” & “F X2 A3 (HA7} EQ3HA
439 %L’%‘-%Zﬂﬁ AEu] 4= E(Jeremy Waldron)o] &g ZAx2) m%F 2
At AR AYUTh b0l ol JAELAE & AdE ded JA
z7e] opdutt. AL “RIFFYete 35 39 ¥2 AdUnt. 22)

Ao o

Jqm 1y

L3

2. 7Ke BAE WA 249 9ol Ao 47 EeuAe
ASL WERAY FHIRS, FHAAL SA W o
E5 doliaEy e v e 25YART & HAL

BEUth e

[e)
& A gAela 7

l_,

Z7] gEYgyth
A oj' WA BEAoE 1 ZAMRE) HZeH ?‘Q = 24 4o #A

20) John Rawls, A4 Theory of Justice ch. 22 (2d ed., 1999).

21) Jeremy Waldron, The Dignity of Legislation 154 (1999).

22) John Rawls, “The Domain of the Political and Overlapping Consensus,” in D. Copp et
al. (eds.), The Idea of Democracy 246 (1993).
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of B AL, AF, WP A F oW NG SAAT AU BAIYo),
5o noh ¢ 2AHoEE s AN Yol ofd JhNBEg e A9
AQlrbel gAGde]l Zeisl AUTh @A B Falel delx galol o U
o) ool AL AL, W 22 oI AA HE AR
the T AR Rl olsty] MEQUL: o] AR WA U
2 FA3e] ol G9lo] BIE o] A o] FEA ofFo] Aes F Zlo]
B, Zze A5A A 1 WAE 1 A s Ave oza)
st AU

304 =AY il el DoE JdA AEHE 1
ol 1 gelo] AAHA oo B Ao B & YgUT 7

3 @7l =
At etk HRUGTI A0S A2 AR Bl $4el A4
o= Q3 olAE B AuAdd HED + QA HAGI BFN1Y 5
Nee nxals] S8 AGE BAPL, BHI7IS Bl vl thelA
FAFOH ANBTRAE AARD AT, AT g B AABEA

o] ThE WA MR W AUATI BHHY, T BT FAGe]
BAY A3 AF e AABEG o] AW FuTh AT A

ARl AAE Se 27 9la AdD ARFA7EEE, FAYTEAA A
& WA sel BATA DAAE HgRYRA S BES 3
AL oA HEHA @Y AR AN BEGA o] BHo|
e g

FrEe ARE 714, A%, 4
15 g9 27 ge ANy
A AT, AN ABAA AR BAFBAA A

oA, o) e Amwel Ased AndAnd o Age 9o

N
rno'

0
=

[

o

{0

30 N?‘J_IR

of

o]

Ha

o

23) 1997 AP E BAFAEELE AN s 2sk] skl “af AP A (regulatory
impact analysis, RIA)& ALgatdGUeh AIGEAS tA1e] Al - 4] 1
TFAY] S BAste] 1 AR BEUhE o2 H3|eb/ L} AR o e 14
= dElstetels A, Al Aol wheh w)atARl 9 Sl Hgstojof sk H]
3 Hols vuEAshs Ae 11 A uEo® st lsyth FAEo] HlE
HolBAe FE|Fe § & AATA AUt RS AL difE «glaa
H Metistm &8 Al43l A4S 1, 27 ©]3k (2002).
o] ol A=, Hlifs, RCEENY Bl M =70 Rgel oist #tAs o
o2 3lol REFIFIEAT XX, 709 (2008).

24

=
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o] EAstEA oA + Ut AUk

4, HE 7HNE Hrlete 543 7 RGEA S BEA 7L AT 98
< 3t dFYTh olE WO “XdA 7]G(expressive function)’©]ZFiL U T}.29)
7R Ao Adele 7pxp o) dYrRt O gyl & AAY ,ﬂ?a“/]r)r.
74A 8] e Add 7p7 #AE ARl s AT S-S mA = §HE, 7HA
Fohgrale] Mgl 7710] A}y_uw,] Aelel 7}g l /\}74011 UMW 31
7] jEdUSh old 7t %

Toll 27437 d%Fs 7

Z] S
=8 7H?_]° et Ao tid AE3 B s
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<Abstract>

Interpretation of Environmental Law
and Liberal Democracy

Hong Sik Chox

One who participates in various social controversies including the disputes over
environmental issues has one’s own valuation method, and claims its superiority.
These social disputes get to involve legal disputes because the parties involved
cannot agree on the valuation method that will govern the case. Such disagree-
ment among the parties is not due to the lack or insufficiency of reason-based
practical reasoning; it is because their valuation methods on which their

justifying reasons are grounded are plural and incommensurable.

If one cannot place one valuation method above the other, one has no
alternative but to make a choice between them, which exerts a decisive influence
on the relevant legal judgment. If then, the decision on the legal disputes
depends on the choice of the valuation method, and, more essentially, on the
meta-method of valuation, ie. the method of choosing among the valuation

methods.

The Constitution provides us with liberal democracy as an idea to regulate our
choice among valuation methods. With democracy we determine to leave such
choice among valuation methods to the majority’s decision, which results in the
positive law. A positive law functions to reflect and communicate a certain
valuation method, which is called the “expressive function of law.” On the other
hand, people’s fundamental rights mandated by the Constitution put certain

restrictions on the majority's choice.

This meta-theory of legal interpretation may develop into concrete interpretive

directives that are applicable to civil cases, administrative cases and constitutional

* Professor, College of Law/School of Law, Seoul National University.
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cases, respectively. It is evidenced by our court decisions that these directives

have been used consciously or unconsciously by our courts.

Key words : environmental law, legal interpretation, meta-theory of legal
interpretation, liberal democracy, proportional constitutionalism, rule
of law, value, valuation, incommensurability, incomparability,

expressive function of law, coordination problem



