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(2) #A9lde 7 7HA HFE7E e, “BES 876 dee «2 5o A
FFE S YA EA77 aAI k) M “AMEMH H2(practical authority)”
24 o] wf AL AA= “d 9] FH(reason for actions)’7} FH=H|, “H XA AL
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7l& Zlo] FATa Adste daf P2 vobd = 97| wEolth BH &
Fdhe Aol 57 AsjHs HH ke Hioll “m=(complying)” B 7F LofoF H
24 EFATE 28E & F Utk oA ZE) B89 W&ol &7] ol ofy
“wegol7] mEel” AANE PFHE Yot Zlo] 2 FHT

Z2A] g2e AdA 1919 o] 22 NdA SHE v 2ol FAstetal Itk

A A7 BelAl xE oldsteba we Aol xol ulgs BAglel BolA xE
AT TAU o] 48 Folst 49 AL Bo =
of AU olf@ xE olUsA B BE F& IRH 2AY o §EL YEs)

© 283 AU ol

olFA AHE o, d8e &Y Ae AANE LT F U= A%
< Yujsta EL Y Ao gk Ao EFoft e 2o R o3
Atk gzt AHE oA AuiEelA «gFE FHE £ e #HE A
(normative power)”& 2H|StA HT} olgd FHA AT T AAE T
A7F A L AL A HIRSHE BlolojA XA HE “ANF A (positional
authority)” & ©o]3j3l= Zlo] G¥kAolthis) A 9fA LT 7}E ofd Aol &
Abgrake] A A AR FHEBA e AXE Heta, I e A HT
A e fATE olo AT w A F A T HHHLRE Y3 A E Y
el 7ol

A= Ae FolFAl ¥7] wiizolth ofHy Aol ¥

s ‘?;H “’XﬂOﬂH?/P+ T8 TFS AFshks AANEH:
Joon Seok Park, The Concept of Authority 53] 169 ©]3} (2007).

13) Andrei Marmor, Interpretation and Legal Theory 89, 134-35 (2d. ed., 2005); Bl&<% 4l
FFolet AL, 31-111 (2005).

14) Joseph Raz, The Morality of Freedom, 46 (1986).

15) Park (&f 12), 17, 13-119 & passim.
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“EAAH A9
(dispositional authority)”® ol &t} 2tz A @F 9 A2 & &34, o]
27 A9 g2 Zo] AAEE + & Aot

A A7 BoIAl x7h goleha @@ Aol x| g BAge] BolA xE B
& 2AY ol%E Rolalt 49 AL BolA AAE 2T AYT T+ A of
2AY ol % xE WA YL RE FE AFF DAY o45L dEsE 18

# 2AY ol fh.

o o

AR A7 FRAGZ @) ANA L AANE oS A7t He Hl v, o] &
A A9 FEAAA 2 AAY WS AHE AV He W AL wn 1
glste] o] 2 A= FHAA ofH FHZ yopdA] of 75 AA e 3o B
o] A 876k Fow, mebA ol ALl FHAEs HE o]&4 A9
of AAZE gt stHzEtE E uE A 2V e AU A A9l
g2 AAZE Ae 7B) ol sk A E yobd o Ut

3. %o HYst

A A3t 2o A= 24 2t=9] “MH[AX H2|BKservice conception
of law)”o] dg] W= A1 9t} ojof o5t “HE 3 A (legitimate authority)”
7}« g 3hjustification)” = 7] 13 A= A AAZF FRAAA FAFEt oF gt
o5 «“ZA MES| B|M|(normal justification thesis)’2F1 3h=d], o]E w] FHzl=
Aol 222 oy 1Eo] ZAE A Fa A A BE F Q7] WE

ol ALl AATE kY] AU BE AR ALuid

r i
30
rir
pos
rlo
I

“O| ZE||M|(dependence thesis)”2F1 3+Th16) 7] H o] «9) & A Atz Frojgtes A
AE UWd AE, AEEo] oo mEs AL 7Y AN wEo] il HE
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B2 At =49 B2 AE AL AW WEelth 71 AAE (R
Ao} ool ofEstA] Fan) of| AEEe] A0l oEd Witk A Tl 7]
AL AFEC] HE BA &EF 7] fe AAE W Aotk 1y A
g0l SAH R AT wEHYy 7)Aol olss tAls] dds= 2o Bu ¢
e g @ 5 Atk HE o] wd Z1dA ] dde ABEEe Aotk
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<Abstract>

Law and Policy for Development of “Environmental

Dispute Resolution”
- Policy Proposals Drawing upon Raz’s Theory of Authority -

Cho, Hong Sik’

Based on the result of economic analysis on ADR and Joseph Raz’s theory of
authority, this article proposes a few policy proposals to increase people's use of the
“environmental dispute resolution” (hereinafter, “EDR”), an ADR system that the
“Environmental Dispute Adjustment Act” has provided to cope with complicated
environmental disputes. Environmental litigations, although they are necessary to
cope with environmental problems, are filed less than are socially needed. The
reason why EDR is invented is that EDR can reduce the cost necessary to resolve
environmental disputes to such an extent that it can successfully overcome the
current trend of “under-litigation” in environmental disputes. Therefore, the policy
proposals designed to improve EDR should aim at minimizing the dispute resolution
cost of EDR, and their essential means should be institutional and operational
reforms to enhance the value of EDR as prediction of the court’s decision. If one
takes the raison d’étre of EDR into account, the conclusion above is quite
disappointing. Given the purpose of EDR, it would be EDR’s self-negation because
EDR was originally invented to cure the flaws and limitations of environmental
litigations. The only way to solve this dilemma is to make the courts respect EDR’s
decisions, that is, to establish the authority of EDR vis-a-vis the courts. To establish
such authority, the “Environmental Disputes Adjustment Committee” (hereinafter,
“EDAC”), should D depend its judgment upon the reasons that courts already have
recognized on the issues concerned, (“dependency thesis”) and (@ make its judgment

comply with the reasons better than the courts themselves so that it can be of

* Professor, College of Law/School of Law, Seoul National University.
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service to the courts. (“normal justification thesis”) As compared to other legal
disputes, resolution of environmental disputes needs considerable expertise in dealing
with question of facts such as causation and damage. If EDAC is successfully
accepted as an organization equipped with such expertise, then the courts shall
recognize theoretical authority for EDAC. Furthermore, if EDAC can successfully
keep its theoretical authority long enough for the general public as well as the courts
to recognize EDAC to be in the salient position to decide environmental disputes,
EDAC will not only receive respect from the courts about question of facts, but also
about question of law such as “what should be the governing law for environmental
disputes?” Based upon this framework, this article explores a wide variety of policy

options which might help establish the authority of EDAC.

Keywords: ADR, authority, causation, dependancy thesis, dispute resolution cost,
environmental damage, environmental disputes resolution, environmental
litigation, error cost, Jeseph Raz, natural resource damage, normal

justification thesis, toxic tort
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