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HAZ 428 5Pl FXsHe AAol et HEF ol 2 FHle] £02 A B
o o5 0] SATH AAE Juls] thoIeHE A 2005, 51). 1R8] FA 53] 1
FollA] Abalie] 7o 719 F 5 Rk ShAT 20048 R hE Sl
7200431 LH) 3} A A5 0] AMS 9ot B 2] W RS A (200431554 5) 2

Fo Qe AL A UEFIN SR BIE FEAY 12 udso
X 18] - 73R Aol ] F8 oA chak QS T WAkl ok, e H R4
of FrhQIHAR, EATNAAA, FGAE AR 1212 8714 AL, 5 18 S 4}
2, FEABA A, AhE AR FUATE AR, A, BIFA A 5 =
FAbgA 2% dholdieh. 23 87d AW A ofF

2}

e % A4S Ea QlRo) uAd
3} ofol] that A7) B A0] 45HE Ba B4 o gAY o FTAE UL 9]
9L, 919] APSH FARE 1 T o] yo] A A} 4 AHol A= BAskE e 8-S
ofulgik. 2, WYL BE FHAA] Ltolu] of ek A thek ol W] AT
ofl gt ¢14) giol = B7F5Shek (Waltman et al. 1988, 5)2h= 2| Ho] 314 2| 24| 2
e Zolet. Tvhel BEE} ol F 9t wFolol 4 HATA L ofH A=A W)

ARRI7E?

I mEFAA Ao A AMA T AT thEol o A Lr 1 7Fe d
Gol A olafels Zlo] FRsich otz 7B Ao R AR} NFele] T
74101]/\1 EEHE Ao R AT WUFFTYolA th= oX]of thgt Agto|n| A

= 21 S| Aol e (Elster 1997, 2-4), w2hA HATS Sl B b B0
wHoE A2E 71E) 258 WHH Aofol] BuA7) 497} WAsA et v
(Bickel 1986, 16-17)2 o] FA|& ‘Hitt5=A| 2] &4 (countermajoritarian difficulty)2} &
FaL o] Zlo] AFAAHAR} BRIE=A o2kl A A w= o] f-2tal Flth. o] & Qs FlF=F=2o
A AT o3 9 ABSk} T, A 5 7bA] Alzto] AlAIElojgith. shb ekl
Abe] selElo] Qo)) Al T8HlolA] AR A E AR Qs 714 S SR
(the least dangerous institution)o|2H= A| 23}, ChE shib= AMES 2 Yo S|4 HS
safelo] he MFH 71BS Sidek AYH A FAu ke vnE Alzolct
(Ferejohn et al. 2003, 242-260).

DRI WS} )% 95 ANATAS] SR HITHA] £AI0 Btsto] of g 3t
ofdh 4= 7P o] EAl= v 2ol HEo(d 4 qltk. AlH =27 (Prezworski 1991,
10)9] A=A wFolrl JeSo] el AAebd Fafeia] wickA] B4}
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AESH A, 2R e AP Aele] FHE AR sto] AEH A WS
oAl AAOIEL, T, 9 AL 458 A1) B olo]
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1L BAH PAR2A FHA S
AE2 Azt Al ARER= Bl 214 71k M 2= o' 7R A%
A 919 £ St Qe Ao oA AdA, FF ke 22 ix7) o] FojAt).
AP A F 0 Y9I R AT A3ALEA o] Wigte]x, A AL B4
oF o 7|2 AR 2R ERt Wyke] 24olnk 1L Ay} /EAR Y s A - &
7go] o] FolA|aL o] A2 HAAML O] Bt B Al e] A8 T B U 24t
2 g otk v A FolA s v AEol sk, oI FF A dA
o Bt Fol 2-sdteh 21 7124 ARt Al T ol I Avke AHbE 2, of
Aholu AR a7go] o] Fofzlnh. A2 7129 w2 Seokal AR o2 Vhsgt s 2
= -‘”411@ Wo|th(Tate et al. 1995, 14).

Ao A o FHE L TIEIA] A Tk WA ARG Ul ARl A A7)
A7IE o= Aok W] Ao qlof wA (ALY o=, Ae, Tholef &, =F
E-=% SNeRE FEA o2 B9 Bk HAES veols e Qs A
Zafof =71 & Aol o o mnt T e A7 BaL e e A
= A ef A2 oFshE ). E Tl A ofule TRt ovlE Ald 4= 91, &
FTAY e A HAE vl EA5h= A o] £t Hdtol| ofgt Y2 285k |
Ch(Pacelle 2002, 133-154). %o}, APH7| 9] 94 wjZo 2.5]2 Mol Ao 4



A 223kt (Segal et al. 2005, 38-
39) ol 27%1] Ao r %PJ’SPZI %= 'SHE, Hako] A e ol g Adgkol As 2
GoHA] e, o] Aol A Hojzl= AR A 452 A6t
ol Xt AR A PSS T2 wAlol A4l 22 W A Ad BEe
ZARRS %“éé}oi ZgAo] gt APA AR5 B e sk Aol o3 A & o
1 2483tk 21 shuhe] Alakel Zlolch Aldrt, A
2F7] 18:17} APHA Ao 7§ A=A Fth(Vanberg 2005; Epstein et al. 2001). ¥H-& A4
Shuj rg o] A JH A& dH Oﬂ et A HES o4dst] nhglolth. o]’ 1
= ol A = A7 AT ksl 15 % 1 249
*‘5‘40] ﬁPE 714«1 ol oEgtthe A zlo] 9AskaL 317] wiimolth(Vanberg 2005,
12-15). o] 1127} At © 2 25| AFHA 71T AL HHE FIE
A7) WhiE 2 4= o) wheha] A=) aele AP A A3 o] Fa3h 247} H o]
Qo= Foj7l ALY EAA AN A ASIA7L Hi Ao] BrhlsiA )= Ftek. vl
raele] B AHYS M40 2 Bk chek(Robert Dahl 1957)& o 9% 423k vl
o) WA7IPHO.2 QIASHE AL ]S AXAACIA L 9]0l BaB st Role] 1A
< = =7F Aol tisl 2 el EAA 71dolekal Bt ofufshH Fol
ARAEE A Higt digkEoll ol T AR Wioll A2t 2 UAE sk AE0l7]
wjZo]th(Dahl 1957).

JEHH T M X*b'ﬂ fﬂ ol HAgAEo] thE AH 71Hhe A sk
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A719] =015 B3| AR7|TS F2 AAFPYAE BAsl= Flo] 7Hsslals viHE]
o

itk e Aw R Db, WA AN ofet A&7t HEste] A
T o] AAl= of w72 o) 9l of | Aito] 7hsohal T ool A =71

|2} T, vIFA uieto] 2] ol v S §-g3hek. fLFahA v vle] AR A

=9} 3] FMATA R AloISIAE, 05 7 Almgke] SuwAe] EAjshn mE
AAALE g Stol AHRSRAAO $UAY AF S, 22l vl
e oe) HEE gBolgrel 245 AUS] HhEo]chCAAH 2011, 289). Ak} A
20 7102 oIl e B A Mok A 0] 28 ol A4
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chare] A ofe) FAATE Freh. WA AL (Casper 19760 Theke] A7E A
AR o2 QAR 1k there] A7oA el F75o0] 4412 2] Relst B
aFsjo] Qlekal HHITh o2 Sof 4 o|We] SIAMEL Hxstehuy] Aze] Fubo
o] 2= 400} 77} A (decisiveness: W EA] 931 1 Ao] A 4E Lk of i) Ao
A WAIEIRIeHE Rolch & There 24 ¢1Eo] obd MEAE BE W) )%, %

A AASZEE AZVE RS FAISL Slek A BAIR Tk A AR dha

A AA AsE 23 QlekaL vlgstt.

7HE L SHA] kT, A thedo] 5HA] - A o BN I V7HEE F
ChaL ettt e 7] A A7) Eet i o] $AY7] wiitoll HAA A7
3 ol t 913 T RAAS Bo] 8 Zojeka ek, T 1801-19694 A)7] E<b
1= 2] o] Ach7]of U] 52 thrAIZIch e o] A E thigt 9=
o] 49 StjAl7](critical periods) < A& H(critical realignment)A] 759t T =
TS E oA R 49 olWo] MES Tt e R T A, A7 fldes
2FgE Al7)) A W7} ek Ak,

B B2 Ee] AL Azt w(Beck 1976)2 19| Bao] o] AR
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A S W2 AZE EehaL okl 2ok diAl 22 dukao] obzbef Ssf A
o &= o] 5o A A=S(Ty S M2 o7t tivee] 7124 43S |t
= A =7] 7R 9] fmE)oll 2] SR AoF fthal Witk = AR, = A
4 A A ALY 2R ATt wE7Il o|FelF e B aeef kA
o Bol7] Helid= BGRwE Al71l tieh =54 7 Fasirfal Wkt =3t
m 2(Canon and Ulmer 1976)% |7} -2 Wetoll A A ES Bldstn o]of ek 57
oS A=tk 252 AAE 2 5olu 2L Aokl dif o] s2t=7] o
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of o] 5 578 9t Y A MFh A Bto ohd AP AEIE 4%
4 ol M o ofatell TAIL Erkls Holrk. T A4 417 (realignment election)

9} A2k7] & XA (converting election) S F-E-5}H,

HAIA 71 o] AL ALY
sk 7|2 HE ARG fuA] AN 4

WA W37} Lpehe, S0l 7]
& el A AR LA A FUA) U w0
7 pebdeha A ojaier. TeiuA A4E ol (7129) 2AE A 2E) Fntols

(crosscutting issue)2ld] 7L EH] A AL FFET FHOT U] t‘é%% W Al
S 77 Frka et oAb o2 gy 17 AP o) el AR E AL A7)
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AREE ZUAAT U] N ATH AANAE AuhE JF o hEHO] Fafol T
¥ AAE 5 Bk A HAS FeA Rk S,
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2. ot JhEo| xi7-dut HitteH| 2XQ] 2=t

4710] 1=0) 52 Ap7|Ehe] BitHA] BA|S Hshs o 983 X13o] STk vkt of

Sojmo =0 7hy) 2K 2 A A7) S 7HA] 2 HioheA] BEAS AEFEA]
T E[L2(1992)9) A A A" 48] T (1957)) o] 71 skl igs) Kl
=2 HYEE o] SHA

HAEPANE (FHAH(1976)9] Helo] oJstd, AA D vlw
7éxéi’ﬂ(declsweness) —r—‘ﬂrolﬂ- 3} 2= Qlt}, :L;,q],} 1@0_14 u}

el bl 160700] et 5 S Al 4 .
) BAE WA wekeE A4 wers shasjop gtk Holch $iRlAAo] 24
S A4 Bhek] et Lol A ool 7] ghorrh, AL ShLke] AEANe] Buket
Aolet.
o714 HAR ThS o]g A BHel - AT Aelzke] BAZE AYIET. ThH195T)E
o haeh 242 ol Bl A ALm(1976), BAE(ITS)E o2 AH§H
o

o ek AR A the) Ak B 4 AT RAIAE 4 QAR A et

31 oluct Ar) WO ool Azt 2 o) g Ao A o 1
2AE HEe} S o} $45) Qrk wek?
a0 E o2 B4} oloh Helo] 91 e We dlE YceE st

o, 1 ?J‘%EEHH”OHAM AR B/ = o] =tk sk Aol o) S"ﬂi 2 A
Hitkao] ol gt 91312, AFAA o] I MES UM Wty B A% Sl
Wz Aot} of= 2177t Witha=2] wizto] ofujt}. Z1efA] theh QM 44 o] ¢
FARS SARE 22 AA AW eko] FA AbeE RAARE H2sk7] lsiAl El
2|7k ARt AAH AR 2+2Fo) ofloflA] 1 Abzie] AAE Al71eF WEo] FaHE Al
£ vwsh= Ao] o FAe) Beltk(Taylor 1992, 362). wehA] 07| o] A2k ul2
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Zh= 2 ofytt ofH ARES FRSA o)l E 4 S adlE, YAA R ofu| Ql= ARRlo]
obd 4= Qlekh 1A the(1957) 41 ol lxioll thet SIAALEIE ThAl i eho]
HollAl % ] 0 AT} HUEF A AR thA] TE}o] B Te)3 %
AN P AHO] T A% WREISL 2l T olr} theK(1957, 286
Aichaeel WA §-34 Aol tisl AFRch” & W] ARs] P& oA 49
1513l EE5ER] &=(determined and persistent) YT, = A R|5H717F 7HAF 41
B4 S A4S 714 A o] Qlof AFESE th4(a dead one), Y A| & T}4(a transient one),
54707] 41 thx(a fragile one), = OFsHA) 2 ch4So] 1Alolt).

Qlicks=o] 27 olol, A Toluk oFek eigtel ofal A4 % AHE Qe

w*ﬂ A%e) w7do] LHtk o= Tof tfet SR WER el 1 gelg ojgs)

1 gJojats ZHEoE Rt Y] 3 Hate] Qe B o] F Ao

ol BjAl, AZEA] ek Aelo] WA 02 M Aol YALZ JuiolA apujA
1)

il

21 497k Q7bol i 7 Tt Zo] eld 4 ik Z, ARTt FR AN
o4 F3BHE itheol Wl $19 AAHS WA 497 vt ks Holek. o2 &
w327] 93l Eaol Az, i AR A7), QAT P oR S SRAASS ke,
2 QuThe] G4 ARIE TR 5 0 4 ARte] i 98 A% S £50
o 223 AR A A kel S dslel s 2] 4

1. =50 R A7 2l

B w2 A5 A7l Fakste] Gl that vtk A £AIE AR AT
o] YA G o G, ThE F AT ol Glek. o] A7) Bs| FEG wat £4

0 oS 11 TR TAA 715 AL L ol
7) ko] WA SN Pt olho] BA R FAEGER, MUHFRBH) 7ol 14T
AL Gleka & S gl

8) 2, MAE 5 ol AT/HEL SHA BAZ AV140 2 Aelstel drkae 2 4 gk
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Fe T893 ool AT ¢4l o] Al7IE HitkeAl EAlek HE, A
A HEof FA -G So] Wk dfstd Al AWFFo A A= a5t H A
vt 27108 A=24Q Witk 2AS dizlEehal 7giskzl o197] figeldh &
ERQl (Epstein et al. 2001)= HA|oF A TS FA3HHA QAP DT AviAs
s bl et %[ 9] o] Rlefatm webA ofu] ghojd PRt A2 o2 &
SafoF ekl 2. S WYY 27] HASF = v AsHA| Few 27] PR A
oft FAYAASEFE RS WA 2 Aohal Fhef. oA = ARl M= 8

7hs ot jlF3t A% Q1 AV BARAREY 5 olu] AR 7t Fojd G4
Aol Aid ez & Aot A& 50, AE2(2000)> 1989 F-E] 1999 719
FHHARE EA A SR EA o] YRiFel S5 7HsAo] Sk &l 23
2 WA R B S SYPSS AFTT E FEF(2003)2 A|17)HE A37)
AT 0] AAE A SHAAL, A7) AR vEAAA 7]o] ot A to] =4
oA Wol Hlojgtom A37|= 24 A H5o=
Eopzittal Hrpsteh” & AlgjE e oz AwA YRR, ?ﬁ‘ﬁxﬁ% = SAIHA
A2 thepof| Whsh= A4S sh7]E o, dhA H9F] Fakardel FE3lE 7He/dol 2
Aolct. v l':—EP?l zé-tr'— A7) FARAAY C 2 e A5 Z]'Tl‘i""‘ A712 A
A2 Q] AT A HolE 4= Al Al7|EkaL o AXIc

Eﬂﬁ, o] /\]7lt Jﬂzﬂf_iﬂ 5 o2 A FAA Yol id o2 Fd wfr
7181 71(Ginsburg 2003, 261)0] J5} 1 3 A4 0] Sukst BHEo] H7|H HAto] Za
Bt AR A2 7ke] Bato] o] 2o A uf, 2|2 $-8-9] 9 (tolerance zone)o] 7 Z]7] ]
wolth. dod F AYS 7|Nko = 7t Ank 2l 4ls Wejstal HdY HAR R
& ol A AT e ke B2 Hual A= FRia, B2 shollA
HAZTHE] A5 = Zivt ol2ta s F et A, thdd At AbgEstay] 778t &

oA 7 UGO 2 EE MRS AFE Ao|thzk2lE 2011, 29-30).

opRuko 2 84 - ARt o 2 AYATATE 1 o] w Bk FA e AP S T
A7k A 02 5 A TAR (20043 LH), =0 AR (20047115545 ), Al
EHAPA(20053WH655) Tl itk o] 5 ol H ] 9 flaA A o] 7Rk

IS}
N
fr
o
r
H

e PUAE EFP0] e9laS Wl o ole] ARG golehn Wit 4= irt.
A 180, )R sle), F7hR gl slololt. g H27)
7 32 E 2003, 19).
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ATie 93RS TRk thebd R AR AL AEae] A BAS AEst

2. Zxo|of chet AlZ gt fEr2] gy

i S S 2EHL ol WAL opd £ %al(zaﬂs Az ol
htp://www.ceourt gokr/)oll Lh& APAS-S Eshgich o2 a4 1 F =i A
710 Sgatis AbAS] & i 125750 1 % A Bl dhate] 918 2HE B
L % 32"t o] F Qltieo] AA| Aol Amstel SR ARG W AR Al
Ao )72 S 9T B A A SRl 2004710554, W YA AL IS
102433 18RI HQ00387175), F7h5-B Akl S RA Ao B A B A3 2R 1 53]
ALHOIQ004TATL6TS), AR5 0145 27| 5 1A o T E A 162551 A2 20050t
165%), A ANA262A) 1 5ol IR 913124120053 T1985)’, B AR5 5]
AR TR B B B A3 25 R EH1(2005ATHI30), FERIE EAIS 2] RSHT
(200431 01643), B2 A @ A7 B B 71524285031 8101200431 1644Y, -

11) BI04 Haolsrol g BuATEA] Wthpd AR PFOR Sk vt E AT
% ot & 712 AT £ot g

AP 22 BRI Aol gpof] ik Zlof obd 22 A
o)

o=
12) AHZZL AB+E 0|3 7ol

‘olck. AR AR, AA
A717F 19909 19 121~2008 2

E]i O_u

o3}
=
Qé_]
13) 3519 20089 491 9%lo]c, ek, 1990515) ol el Fsieslel o) T Aol
=3

14) (2000315}26), (20033 1}106), (200331 8}6), (2000315675, (20023 H}24), (20027 1}93),
(2002311}104), (2003317}11), (2004311}554), (200381 7}112), (2001817195, (200431 7}8), (2003
$17120), (200431 7}6), (2003317}3), (200431 7}28), (2003317}5 - 693}), (2005317175, (2004
F1}675), (200581 7H75), (2005801655, (200331 7H4,15(3h), (200531 11985), (20053 5}
33), (200581111139, (2004311}643), (20043 11644), (20033111377), (2004317]25), (20053 7}
10), (2006317}13), (200431 1H021)
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2491200431}
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S 5 A8 1 2 A4S 2R 12003B1377) S R AR EE 9
1021y 0.2 % 10d0]ch AA 02 2 ) Hjolsro] Thet APHA H2
o io] WMESl SR AHS 22(HA 12572 25%)0] 1 1 FollA] 2
c}40] g A4dol Tie 27 9192 4E 104(8%)0] B3Hict,
SHE, A2 1] WHAWAE “eJu] QA AR Al E o) $IRt e e
A9 AR SR 2, GRNE 2 IR AL 7
2 AAHA) Etek. o714 ZIARSHE: ol bk AA(HAD o178t ol 7%
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ABSTRACT

The Korean Constitutional Court and
Countermajoritarian Difficulty under the Roh Moo Hyun
Administration:

Analysis on Judicial Nullification Cases in Major Policy Issues

Jung Hyun Jeon | Chonnam University

After the democratization in South Korea in 1987, the new Constitution was adopted
which introduced the direct presidential election system with a more powerful legislature
and new constitutional review system. As the Korean Constitutional Court gained more
independence and started to deal with essential political issues, it grew to be an important
political actor. Accordingly, the matter of ‘countermajoritarian difficulty’, which has
always been important in the U.S. politics, has also become very critical in Korea.
Therefore this paper aims to empirically analyze this matter in Korean context. First, I
reviewed various related arguments on the U.S. Supreme Court. Then, I analyzed the
matter of countermajoritarian difficulty in the Korean Constitutional Court under the
Roh Moo Hyun administration based on the concept of ‘law-making majority” of Dahl. In
conclusion, the Korean Constitutional Court’s decisions on major issues were not against
a determined and persistent law making majority but against a unstable and transient
majority. Also, the frequent invitation of Judiciary to the imperial status will possibly cause
‘countermajoritarian difficulty’ and an imperial judiciary in the future. This implies that a

better constitutionalism ultimately needs a better democracy.

Keywords: Democracy, Constitutionalism, the Korean Constitutional Court,
Countermajoritarian difficulty, judicialization, Roh Moo Hyun adminstration, Policy issue,

Constitutional Review



