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Aroleh B 7%t Yreks AHdol 4Ad
A 47 0] o wahe ) T Aol AZSIL W

& AHEEUTY
de 3L F d& Aotk gy oA TAHITUH tA 2HF ASFE
TAZE AT 71 #3 S FAJT} stuA e EolgtH AAY o)Al e]
FO/7E ok -E AFet W t7tEA AMEE]VE ofU™ Tedt k79
Q7E2A AAGAESUZHA Bl e S14 AAxrd = dthakes EAV
A71Al wiEelth, OECD BEE 4, ok AAE 7FEAFHA HUFA ofF&
Alkol Aste Zlolgtd AFE ROl mNAlE AN woh¢-E AT ol
AP EE(ETFA5)Y Bolgta e, At ARE QAT A ol g=E
& o] HME glARE T M= o AA7E FHEo] Fnhal A1 Qlthso) o] gt
@3 7R A tirhd AU, WETY, A Y A tE trbe =5
ASolgal gehsh o] F 7EA7F 4% Akl Me F HAE RS BavF AR
T 7HAY FEo BA vt Ak FH FZ o go] thy} HAE o= 3 &
A50E FEY F Av A Jhd) GellA {2 A #Esky
AR 92 U 94715653 FA Y w52 A A9 Retief Goosen A |t

wha7hA ol o,

N

140 WA ALk BbR W aSoldn A AAU A§EAS AL of
Utk ol zoke] 2He] mepAE FEAS 3)
s e TAH BANARE olokr B Fojn,

Commissioner v, Wodehouse53)
0] A EA 2l F-A1Q1 Pelham G. Wodehouses= 2041]7] Zntel] 2 253 AlAA
BATFEA FEAlo|AT 2o A3 IS dae 5 2R A AR
_-_/S AAAFS BT AF GA| AFL ofA 23] G FEH AT FAb T
A =44 2B4E F7]12 skl A AusE 1938190 40,000+, 19410

49 OECD REZxok A2x 4 1155
500 OECD Fdlzok All2x 4 11345
51) OECD Pﬁai% A2ZE T4 11485
52) OECD E9ZeF Al2E F4 116585
53) 337 U.S. 369 (1949).
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40,0008-2 we] Tkt A (1936 M)A E vs W Aol flE
HIAFA g 93] vl FDAP A5M9HE 459 dAHFAL ddAT=
oz FASt YA FA YTAELE FDAP &5 E07FA] &34t}se)
TAAL o] A AAAREE vT f AZEY AHEEO|EE FDAP 459 3%
by B FA8ATh oo o] Wodehouse® 98+ FDAP 45¢] oy
ueba] FAdol oflgtal stk TAHCEE 1) o] AR duge AAAY
FE7to|BR FAF FEASo|T, 2) B 3 W WO TR fived or determined
annual or periodicalolgHE A ABEHA Feth, o F A FAE WA
Frankfurter tIH% 59 AF2AL WodehouseZ7t EFAb] ZHZA S A EAT}
FAuAATE dAZ o1 ol 4= dFtER FA o] ofeta ByithsSD)
Jev o de o)E AHoE m=ueiAe e A AZAY grtE e ol
°]= FDAP & o #AEAT. AHAE FolR™ HFHAL &7t
A= Aotk g AaL A2) A A= IAH HE 0 FDAPZ=
o] AAG AT FA YT dHAF Y HAE gEAE Aoldves A
olty. I1¥A RHW o] T Z IUE AHZH HiEFHolgles e ojy 9
B

Ao RAT £47 VAASEVH 250l £ Wolghn AT,
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FELSI AEE Apole] AN A T Fo A= 194613 A Myers
v. Commissioner ¥Z58)0] gtk ml=mxAH A AA A+ i) EsdAde] &
BAS WA HMEA1 Aol ii) AAAE 7]3to] &5 JE7ZHH 2,
7 AN Foe AR dEE Hofok gtk Zlojths) 1 F Coplan v.

54) Fixed or Determined Annual or Periodical Income. FDAP A5 ul= U ARjlo] glrie}
L BAtidelth FDAPER: A5S Aodskabd gfo] SAHAY 54T & Se
710l Y 8718 REEA &S] HARE ulsgela] o] W WIEA] 1y - of
Ytk 9] Wodehouse -2 FDAP2= 2o 558 olg/] yd] &olst gaAoltt,
eEdoll= 71 Eubol e w =% FDAP A59]t) Barba v. U.S., 2 Ct. CL 674 (1983).
Rosenbloom, “Source-Basis Taxation of Derivative Financial Instruments”, 50 U. Miami
L. Rev. 597 (1997), 53] 608-609 ™.

55) 1936 Revenue Act, Sec. 211 and Sec. 143.

56) TS glovk 18l sl ska USITh 337 US. 369, 53] 407, GAIS] AT

T2 111, Sec. 29.211-7, 29.143-2.

EE T4 420w

6 T.C. 258 (1946). o] AR 785 mEd 44 vER = A4 o8 ARER

FHFsh= v=AM o] A7) e Abdolth mI=AM 861(a)(4), 865(a), (d), 881(a)

A=z,

57
58

59

Boris 1. Bittker & Lawrence Lokken, Fundamentals of International Taxation (2003/2004
ed.), Research Institute of America, pp.73-21, 73-22. 7+ F A= Pickren v. U.S. (378
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Comré0) AbdolA] A HA-E Myers A0 AAIG F 7kA] 9710] BHEHTHA
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9 S0l vy A we o trlE #el

F.2d 595, 598 (5th Cir. 1967))4d2 251d9] 713HE A3l ASAAFAE & AlREelA,
nEl7)4o] M7 B3 W= 7)7ko] 253 o] Fo i ol 9lomg oFy} ol g
oAl Fo]E Hgk)

28 T.C. 1189(1957).

Rev. Rul. 71-564, 1971-2 CB 179.

62) Rev. Rul. 68-443, 1968-2 CB 304.

63) Rev. Proc. 69-19, 1969-2 CB 301.

64) AMP Inc. v. U.S., 492 F. Supp. 27 (1979).
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HALES R Aasidth. Teiu TAAHL A1 AuE BASEA o] ks &
sdolgtes A YEAaFoRE TR, & %
olgtE oFE FUHAHAESE HYTL WTHA FAUYELSY] WL AFH
o] o]@AATE T RIVE BRIZE 2 glr] wiEo|the) ESALA NI AH8R
7t oiet dEasolgte FAA FAY =Ae AAAY Ao ALAAAC]
e A, vt AledE BHO0E B A5E 1AM YEAS(capital gains?)
o2 Hasdthe Aotk Hee MEAAd ANASA7 AN GELSS
7tehe A9 ogd A %Zﬂ E84 AS5TE A= A

sta,68) = HEAAATL F

[
dobh gele Ay A5
==
<)

I‘E

Astgieh ESAoI SRE NN BHS 2E AolL, T FAkAAR 2
Sh Zolth meha B YRESNASE ZF a9lo] EAT ot TE AF
Ee AlA Ax BRHL 1 s 9 Z AAEERE AFEn VT
% AAHE A7k HTe] Q3 1 Akel FAHOR PFolA AR UTH:
Awolth, Ak AL 2AT BololA | EE HAOR AAHQ ol of
Al 488 57 flu, 2T AY A5 FEAolGR nHE ol
5998 A5l ek Aol

?*—1 FEe AMP BN AEANAYNE BT YAEE HEELTOR
2 30 dislAE MEge] YRuEs AFUE

FoAGD B3 Qo) 8% AL 71}
ST F234 Yhn B3 Yum gL AA9 ¥

ARG U] W olehd AAAL Fol FEANE, B4

65) FPHO T w5 8623(a)(4).

66) Balanaovski, 236 F.2d 298 (2nd Cir., 1956). cert. denied, 352 U.S. 968, 77 S. Ct. 357.
U At a8, S RO, 2 W SHE S
AFA vt A8 TR so] Aol olg elslzt Uw sbY BE3} g
AN e Ao ool 1 19 il el B e A
2o whet G- sl vFAE AlR653(a), (d).

Capital gaino]gh= &2 98] g2+ nPRPIo|Y FAARL Gers AL g
gtk

Rohmer v. C.LR., 153 F.2d 61 (2nd Cir.), cert. denied, 328 U.S. 862 (1946).

Kuntz and Peroni, U.S. International Taxation, A2.03[7][d]&

Rev. Rul. 60-226, 1960-1 CB 26.

Comr. v. Celanese Corp., 140 F2d 339 (DC cir. 1944).
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New B0z qEd] QN E 5 AFH 200 B 2olo] AalAE AL
FDAP 250U tha7A 2 $AF 70 30%ers 4945

Axlo] mlFolojof a1 E v ) Agle] 81 o= olofof Fe BEolth

od BAQlE w3, 7] °l
SZAUEE 3E AZEYOY] AEUVIE B AV EE AZEYAE H1 e
AE A AGEF)E B AU s EAlolt

CHER 1997, 12, 12, M1 9754005 EHA
T OHAAH(1994. 12. 22. WE A4804ZE MAEZ] Ao A, odt Wolgtn
b A5z AL, As3zodA FUdHAS ol Fe ts 7 3o AVlske
A5 Wty FAS, 2e & AvEe e 4 B 19 dgshs A4k AR
Ee HEE IdA AHESAY I ti7kE SudlA Agdte 7
bok - AR EE AP YER Qe WS ASo|ga
kUl

LI A e 5
(WhEL 494 - 498 =5 A8 A4 - A =v sHd #9 JEE A4
i el 9 (WhE £ AHEEE T B4 mdbeda dFie 1Y, Vs,
Az, 290 Sl &3 v €A EBE AMSske ke wElRE, U
Helo] o=HdozRE TR AZEYAY Jen =74, EFUlE Sl
H[FE0] 1 AZE oo T9o] Ted] AFS FYT Aol oy =3y £
I 71&s =93 Zolgd, I VeEY drkE I 9l FulddAse
AEEAE0R B Y A9z A3 YAAFEAR] Yl tiste] ¥
AAE AL & Atk T Aotk 1995. 4. 11. AT 94715653 HA F=x).

AABA o) fol 3, YA LTt 1991, 9. 4.5E 1992. 4. 8.74A] Alool

v =+9] Q¥ 13 ZAK(Intergrap Corporation) Z2HE YA FA EAEE 7|4 Ya=
Elo]d(Work Station)§ AXZESJo] g wlo]a 2 ~H o] H(Micro Station)§ ALZE
AAE Y - AustEA 9 vlE HlelAl AFd T | AsSE ANY AIE
(ha 9 o s v dEaite] A Sl AdkzA ol o] F A 3] 1) kA A L= A
FAHEAFANEN T A4z AT AERAFA AFITT 3t 7
a7F ] A9z AT AAAFFAY] Aol thete] g o] AR AFA e

7 |5 AT E@D). TEHORE draSolehs T A fA8 Al Y
W2 ki ol
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73) o] AL MaAD dHY 1995, 4. 11. AL
A, “HIFE] AXE 0] FHui7ke] FAllel] #
A 2 H 3](1998. 4), 150-1519.
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ks BrdA Y sdHLS AHEEASC R
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HiA gk v|ae] of Abd AL

15653 2] 3t Ha o7 o]
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of 2= W8 AZESO tiztel disiAE I AAE T ARERIE A
(At B 7hl7beks 247 AT 9 o] TA= A
U Abgol slevbehe AR EAZka A4 s QAR OECD
& 22 AZstal vk Az o] Yttt vE 5 7] wEolt 71
uete] Aol 2O AM e AR FEAe] AAE AR
sE(Eola) o2 B QHEtE ARG FuAte &5E AR} o
wof ke Aotk 22adS AMgsE Y 59 St
Yy Aol o BAshA Agstr] vhgol, AZfRoly F gARRF Ao]e
oA o]E FA B Abgolgta Rtk AMolAs 1o dAlel 2
o] vl ARjaSo] A7) A O2 Hotof k= Ho|th7)76) Z2Ig S A
o] a7t ozt BR2E T eos rRZIA R vef 2 Hotof &7
site license = wlFRle] 71422 Ui o2 Sto] BAZ Ayt lHzkE A
ghe Aotk 714d 919 22 A EL 8 AR A= oz obFd FE0]
gt 2] HoMs e 223 ARSASY ol FEARSE oY A4
el AeE we A0l 93 IA Z2ads §EUE ARehs Zlo] ARk
s AFafotA Fete A5 B g @o|thsn) mebs 237 ojufo)r}
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74) OECD FEAzoF A2z F4] 145k

) A2 2 FA4 1738w

76) AT AL S, AR, S, WEGY 1AE|A CD-ROMEA] 07 AT EYolE
drjetgd s, FaiAtE AT CD-ROMOA AZEY S AFE o] Ax|sto] AL
Holl AHEE = U3, ZRIFES A AMEE fdE= Stk FUSAL
& BT AFEEASCE AHATAE AreTeltith A¥E it o] A
B AAg AmolA AldEA wor st AFE Y olF AASeRE B
Sk, G, S AleS IARIAe] §lolA EE Fert gle Aleolel e
A7} FEHA etk FA ST AFAEe) o] A =75 197293 1987 A}
olo ZAIZS AAsdck g2 FH 2002d AAF DA EY 2AFg =
AFE AZESo] AR el tigh ti7tE 55| AM-EASoRE XFAF|I glo]
A AANFAS gtk STHKHO 2011:101). Seppo Penttild, “Country Digest : Finland,
Court Denies Tax Credits for Software Royalty Taxes”, 65 Tax Notes Int’l, p.183 (Jan.
16, 2012).

2L F TN 1415

78) 2 F FA 1425

79) AZAR Adszel] e FEv; Aldezel] WE o)L E,

80) gk 7FA] o RE AREAE 2RO AR Fo Exle= Aol tisix=
Az A3sEL2e] o] 8AE HEshe o] QUAIRE sttt aa Al diEiiE
oMt gfgo] flthe Motk st=r Azl BAE] Wi Aol Az A7) ol
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AR FEAT WE ke B £S5k AZEYE BE TAAE 1)
et A9 o847} B AT A AU BALAT DEE AL A9
87 440 Aol7k Yu AYaTol B olthe FFYAAN 2 vz

stol ARt 11 F olAE EASA tE @AY o] &AElA EHA s 2 o
vtk Y FAS FFANA AFAHE oA D7k ol §AZE selF B
e} Aol Eof A Z2IWS R ENA Frpd ofgA D7 ol A g-ehd
AR BARD O} FFEAUNS S o1, FFYAT B o}
= o]y EA Aol ZELAAY YUtE Rolof st kA AR EASC] B A
ofthss) Elibete] ARNA L bt AT FR 5 2ZEY]Y AH§3
Hdd AR 71 vxdte AREHE B AHEERASe|ZL Folstal 9l
t}86) w2 e mEFANo] gl o)A thrty AFHA I AAE AEFE

L A28 A¥4ow WA YgEyn AT BERn 7L J)Eo|2o7 HAWaixd,
ol gAH= A AU AdsZR] Uy Aldcze] o] gF S Wi A2 oYy HlaA
Ao aHZA HIRAY A35xo20) Fohe R E %%Eh e gl e =
sht}, Sk o] gk TRl ANt ARAS Hdfdhs 2 ohd e Aol ”‘Z
A AAAY A4 AN A3 EHol82 ofFel AFHEE Hsfshs 74°lEE
TH e = 2e0t Al "k

81) OECD E’_‘*E‘Z:OE Az T4 1435 vt Ao HAZIEEA 93-132..8
(2001. 11. 1. 70 ML HY 1997, 1. 14, A1 9575495 FAL DT ~ZLE
Aol H1%7H AAFETL AFHE A @QEATETE AFHA ol Aol
FUQIARS] JBEARQL Fmell SJsf AlF - JHEHE Az ES oL Al Bg, @4AE
Edoo] Azt dall AZESo|o] AREEH B AR PR T AZES]
olo] A AR dAT|FEe 7|xste] AAEE Afole =k ‘E% TNes &
doh= Fox dg & F g Folga itk

82) OECD R &xoF A|2Z F4 1445,

83) A= All6x.

84) A=A A8 %

85 OECD R@zoF A2z F4 1447

86) QI 752 93-132...8.

87) ml=AY A8653(d). ©] FIE AU3)

el
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Wae) AFFE 25 A9H AW @
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oA ARA 7]Ee] 2 v Y1 WA AAS AAse g2 7hed U o
A5 g7 A o] el AR Evs 2 I iyt EAEY FEdAl
of g tiriete T3 =83 X2 Hojop & Zlojtt,

opA o 2 g 7hA] BARE WA EA 1) Fue] Rt Y] FE Akl
A T2 txg wnbg-S A gkl AL = A, 2) g FujgArt T2
IRE ATk EARIAY 9t ¥ O22C A dEE ALE & & EAS)
A 2 Al wnitt 98 AF5e7] R st A, o] F 7HA] Atoldl Ad A
ZFol7b e7k §lnk @& o] 20417] Zoll A71E o] FA=88) Ado] A A

7 o] YA ¥ gob Aok Az A AATF BE Fojd F Qe Ae
Txﬂﬂ ol AEFEolge 71EY WAl AATE Aol HEolx Aol 2
wAS] dFol7] wEoltt

rﬂ

IV. AIBRASO YH

AMP BHE 559 AgEASY 493 ML 55d0] 554 veketn ¥
ASI Qo) vF TS AGRASY YHE AERE $E AU 483

&
a7k oftielztel wet 48 FREAW, EHANY Pol o) FuHE A
7ol BES vXE We delw EAY S Q7] dRolth §W OECD E
At AFELSY AW BRSE S0l Yk AFATAR AAA] Yk
Aok Qo] WAE BAY Bart gr) Mook pFRAE vhskA oo,

shohal getar gls Holrk

88) Chang Hee Lee, “Impact of E-Commerce on Allocation of Tax Revenue between Developed
and Developing Countries”, 18 Tax Notes International 2569 (1999).

89) o]o]| T3k X o 7= Kingson, “The Source of Royalty Income”, Tax Notes (2008. 5. 5).

90) Niv Tadmore, “Source Taxation of Cross-Border Intellectual Supplies — Concepts, History
and Evolution into the Digital Age”, Bulletin for International Taxation (Jan. 2007)lA]
© OECD7} AFA= S AAets =2 UAlfs, ARELSe] dAAdoR
AFA=I} | PAe J?_redol A= Aol & &2 743 OME}F’_ A AskaL glok Ab
EEASS 1) #d AR AR dFowM ZHA7E atEteke Al gig vk 2)
A7 ow ks lﬂoP# ZBgellA AA 713 Bk HEAEe] S Bk
Zloll tigk ti7k, 3) gtolAlag Apite] st 7k o] Al VAR vE 5 QAL 1 b
=8| 3)2 licensord Y&} olUE} licenseel] YelollA X AAES B35 7] wiE
off AAY= 7HAehs Zlojth
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T8 THHAA ALEAEY] A of9A AAHE=N

CHHS 2007, 9. 7. M1 200558641 Tz

- E5|He] A3 dA ESAAE EHENE SHAHCE A A, 4E,
o, £9 =5 AAE 9 S B Age 5] EFH A7
¥ UellAgt 1 o] WX AolBE, F HAMW A3 A9S (7})3011*1 o=
HRlel S AHAEY R FASIE v EAS FHdA A A9
%611 nmg A3 A5 0y AujzAES Aex A3, A4z A4Fol| A E3

v o AT WY F At AHE Ee AT A gty

Zl% < 73% gt 5 AT Yo e F 4502 HFgHAthE #4Y onle

=Rl 2 myle]l ggvlae ESAS FE3t tavla yolA 53

ANAE 7 Aol 1 ESAAEY AEHEE Agite A5 gudty

201 (Y 1992, 5. 12. AT 9176887 BA 3h=x), 7 WM A93=E A9E

(Ur)%oﬂﬁal AR AR e HY A4 - AR 3 AR F ke E

AGA A thde] B & UeA o FAJe] T, V<=,

Xﬂéﬁ&ﬂd A9 S B vFN HAEE Agdste dvkE et & Aot
(€ 2000. 1. 21. A3 97711065 H2 F=).

AL I HE&FAES T, 91 AAHIARA w= AAE QA Daewoo
Electronics Corporation of America (©]3} ‘DECA’Z} gtthy7F Y= RE vt
A4 TV, VIR B AFEH EUEES FY8to mlzoA dustd F A7t 9
AF] AzTHAANA AHET F 7]<o] H=HAJ LP. Global Ltd (°]3t ‘1P,
Global’olg} dth7t ml= YoM Beatn e EFAAAL H&sidtts o4&
LP. Globald} Atoldl EF|EAYo] WA= 1 2L $3te] DECAE LP. Global
3 Apolo] 9 ESAAAY e B Aol wWE 7R LP. GlobalollAl S84
ANE 3 FE AFE ste S Adste 3, Y3E DECAS Abeldl
DECA7Z} LP. GlobalollAl AF3l= ¢ AAE 2 &3 43dLS 25 FEs|=
°Fg3t & DECAE 5314 1P. GlobalolAl ¢ ZF eFge] w2 HAE To= vg
F 5247 2H(As8 679 8,512,0009 HHE AFS A IFT o, 1P

91) UN Ealzok A2z A5
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Globalo] ESAAEE BRI UE o] A EFf7|aoc] tigilze E5HoR
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ANE 2 seF Agde DECATF YRERE FY95o v Yol Hujsts
AAAFo] LP. Global®] W= WellAe] ¢ ESAAAS Al Ee AHES ol
7108 AolA] A1zt 9] EHAAA WA E7|eSs tigvadA AMEg g2
AgE AL ofla, T vl WellA ESFEEHHEA F/F o] Al 55i7|&o]

T UMY A93E A9 (hE &4 AE B Wwdheo] dgeiA derha

9 Boe AYeli, A7l ATl fold T Hleh 2 T WM Ao3x
Aos W BelZAWE Az A3F, A4 A4Fe] LA gAY
Slol #e e ea ASHA Sl 5o 9gel girk

YL o] B2 & ARV Hste] “53|d - 5 Al Ao 0] B

= 3 54 5ol HlM SHHJL Tl Ax - B Sl A
A FWES ofFol AR FolM A Aoz 2t dAE Bl
UGS A= &2 AMAF TR stk -2 W v]5y Abojdle U
B Al Zol7h AR Aojrt.o9s) EFF 2 IS AHEEASS dHBA
TR AFEAFd Hate] < th7bE SWolA AT skETE el A Al

Zhll whet 9HE BAskaL Atk ofrlol A th7kE el AR e

= o
L
S 71 EE o B2 otk 29 i 94A8 o= A F I

92) TRRpeRQl &3]3 2 F 2K Patent Cooperation Treaty)oll 7Fd= o] = 5719 &0
13]¢] AIEE R BE Aokxe] 583 A4 =93 aapr) gt

2008. 12. 26. W& A92675= /NFE HAAY A93xE A9E @A AlE. dHAHO
iy X AL

oo AAA m=e =2} Thedel= 8 AN Mol 2oks miAlst glvka
el AR Qlth Philip R. West & Brian R. Symington, “The Korean Position on
Royalty Sourcing”, Tax Notes (2012. 4. 23).

=AY A6 K (a)4)= VIS 58], ARl gl AFAATE] AFoRFEH W=
AHRE el Aokl Fskal QIth Rev. Rul. 68-4432 w]=re] A Z21A17} 9
=3 Aol Al FEAEEE AFetal vmelA AES W] sl FdAEelA @
uj gk ARl A, wl=r AZAA) A Fe AEAMERS] YHS Tkl SthAMR
252 Y& end-use location ©F IHh),

AR A9z Az, “thrl, &5l ek o]F A WA g okollA AREA (M) E
7IFEo® sto] I A5 FSUdAAS T oF-F gskal Sl Aol FElelA
AHEE ARl Fel diE vk S AF oFel® £t SHdRAToR BA
ofsith &= wA S ot gloy Aol obf xbol7t gl ERlatrg o)t
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122 AFAT9,

7 pui
= AFA7E vt AFAeIdrE =Rl SujAd Aol o2 glojof

2, HMEE A9 xtolt S=1HM|

AR Aol yevig 2w A2 FEIA L] ZAVE Ad 5 Sl

Procter & Gamble Co. and Subsidiaries v. United States97)

P&GE AZFS e AzxdmjArzA d] &y =l P&GE FEO}
o] ¥dS T2 AIAEA P&G NEAZE JA('NEA)E FUTh NEAS AH
FAML ATIEE WHolAR FARAE B AT b EAHY Y2
Helolth, P&GE Y& B Fxo] FEFES TF FAUAL NEAT o] Fxdol
gk AAFARA QB D 5 AFlA AFS dujstEA B dAHE
S P&GOl e AHEEE AFAth BLS AEEAEY WS AFAFIR
Aokl QlomE®) P&G7E e AHEERE YERAHALSOIAT v=-YE 2o
Al&dd 10%l 221199 NEAT 1o wet dAAFAE & FRo 5ok
g g2 WHAAR ©E o o] AR JheH syt B vl

Ak FEvtel 59 JEAY AHgUrtelBE AEATE $EuEto]”]

W&otk NEAE fEudtdl obfd AAe T A FRAT ¢8 FAHLS
o A&l e dHAFAE NEA 23tk =8 S92 da-v= 2ok A

ghol] webA g5 15%0lth P&GE NEAC] ©] Alag AgFati, d&o] 4
AAdl "ate] feuet dRAFAE TN adiAder Ao
o SARR o)E ARIa MY A FAY He ST olfr= P&GE TH
SR BEAAE O WA @9k7] mEel did dRe Ala2100 A 7| Rg
olghe= Zolth P&GE oMz WFHSY &&9 JHAAE BYEd 1 JAAE ¢

TAR ] BRAFA AeAEe] ARsirta Aal iy 1o webd EREAE
A ot Ty mEEAe &30 UM E vE-dE 2o A8t ¢
S WA g2 o2 98% e it Byt ddg=i dedAd=
Esta fevetet o]l BFE Algd vzl m=ex F 7HAE o A

97) U.S. District Court (Southern District of Ohio), Doc 2010-16268 (July 6, 2010).
9%) A& AR A3sxE ATS.

99) |- AE ZAZF Al4Z

0 AR FARE FAS TG Fol Felket AT AwAFAA Ae

= g
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3. AIEXIFolet S=1HM|

QoA B HAHYE AHEESY AYH Aol g A E o] DehA oY et
ANA SEFJAZE A77I= sHANE 71 AREAF e O AAE FEAA A=
T2 F Stk ob# SDI Netherlands 22 A= A o] BIAFA Abo] €]
ANE AP h= HoAlA Proctor & Gamble Co. A3} vh7Fx|o|t}, o] 4 &
SDI Netherlands AR A & A A AL AA AR AAAES AR FA71 A
&89 550 F W ygdte Ao zol7k A

SDI Netherlands101)

o] Ak a9l SDI N2 WE&E ®eloz wHo $<Ul SDI B A3 Ale]t},
A1E A HFol] SDI USAete AFAKBY YAdlAME €3 AhE A= 3
ATk SDI N& SDI B7} &3k A AAl 23 AFH LZEYol9 HAAHAS
ARurgky o] AA A Hgol nlE A2ZEY o] AAABE SDI USAA A
Al FUth SDI USAE SDI NellA AAEE AFstA L, thA| SDI N2 SDI B
ANA AANEE AFHAY. 417t AFT AASE, 97t &2 AA R 93%
WA 98% AZ9 A kNI &S HE&3 FAdolt) SDI USAVF AFT AASE
Ao AMALE 7H2 &F 40% WA 60% A= HIEFS AAs Utk AL
UETE HRlQl 917} SDI Bl Age AA R #Hate njaHd vl ddAs
O 7 AAARFYFE Ae7telth

o] AL WF-UEHE o], HFAFAIF WEHE AFAAA AF3he
2gEd g =] FAAE FRlE givke HS WASRE gt o] A Bt
vaaAAde Qv B AA R YHAFHE WEd # o, TFA HA
a7k spl Boll AF3 AASE I tial ARty A ot HdL o
FAE zdEE AR By FUZtth SDI B7F Y1E 538HA ¥ SDI
USAdl 2 AAAS AANFAGGE, =37 HFET Alolo&
a2 U] el dHAFANE AAE Aotk 28T s sk 7194
e AFS T § JETP o] EAE Jted 72 g A5 =@y O

gRlez & 4 vtz Aedn. Hde 284 guhal AR SDI B-9x

>

101) SDI Netherlands B.V. v. Commissioner, 107 T.C. 161 (1996).
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#AS 93-SDI USA #Al= stUE F7] o5& /N84 #Alola diie w7
PR A AAlY] AEL Ao ERZ Aiken BZAY AMTAHTIE= Nothern Indiana
o AR EAC 7t Aolth weld Y37t sDI Bl AFE AASE v
M A5o] offr}.102)

o] A3} Aiken ARAL03)0]Y} Northern Indiana AR7A100)3}2] Zjo]d.& A H S
2HE dHAFA FHAAEE &2 27 vEelo] oy} Jhed 7l VB EE
Hlolgts Holth, I-d of7]oflA Ml =glo g 71x] AMe] ke Ac]
HEE Foll & Zlojt}, 7hed 71 9t TRV obdrteke EAE A A
7t 2HE Ak 447 GAATE SDI USASH SDI Behs F4¢] &27
J8A BA= Zlolty. - o] AbdelAe o & A& tiHo] SDI USAZF ofY
AL FA Lo Yox LFHGNAE TAAH S dEA2 FAATE SDI USASE SDI
Bt 42 UM $-A estth SAA L SDI USASH YL Alelo] Ayl A%
Aol ¥iet SDI B Atole] Ad= xAg Aete= AA stolA, SDI B7}
u=go] wet AR5 AL A% v uet 4 FfFE Ao 4
StATHI9) D8 % EFetal MY, o] ARIS 2 S Ao E B Yavt
7hed 7 Fo] A FfetertE wAA AGS Wy ok =EFos

102) o] Ao tfst tJE4 HAOF Cunningham, “Sourcing Royalties Paid by Foreign
Intermediaries”, 76 Tax Notes 959 (1997). Beneficial Ownership ¥4 o] 4 2
Aiken, Northern Indiana AF1-& 2413t == Saurabh Jain, Effectiveness of the Beneficial
Ownership Test in Conduit Company Cases (2013), IBFD, pp.19-21, p.38, pp.91-93,
pp.172-180. HZ.

103) Aiken Indus., Inc. v. Comm, 56 TC 925 (1971). n]=R<lQl AT 27} #p3A} 1l
E3AL F2E FEke] wE- ek 2AlZeke] FES whol w|=] o|xpAs A
AFAE 3)Tg Apdolt), ml5 A A Fitel 21 25k SAP) o)A E Rk
P = g glal oSl st ek et FAIES viskt sjAlel] Qlorw
of nfstul AP} ZFekAs ok AEE = glukal Hokrh o3|, «xAlzokut
AT, A, A255(2013. 9).

104) Northern Indiana Public Service Co. v. Commissioner, 56 T.C. 925 (1971). ©] AP
HEds 2sakE gl AbfolaE At vl fae] vi= of fd4d49
F7b A ARdoltk wm A A ASAE SRt 71 AL ASAHE FE AF
As e o ReAbEn @ SR AlmS 29 9la, o7]el AsjAke] A
Gk ARl A o] Qlrkar Bkth Aps|AlR= AR AL ELSAF AbolellA 1%9] mRE
713 ASAAL 71 A7 =& BIAY] A glo] sAH 0w At

105) Jg3HA o] EAE thF PN S Z Rev. Rul. 80-362, 1980-2 CB208°] 3oL}
Hee olE adE JHTh
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2o old AE2g WHAE =AZ £ & e AL ALIFAHAE He
sAgTE ¢ ascadmg royalties &A7F Atke A, T H£22 AHEEY 559
AAAARE AEeS wEta Fed o AT dARAFAE FEHA EE A
O Aol - Ul%—ﬂ]“ﬂt ZoFo] glthd SDI USA7F AFste AH&g A
AR g Hol F W AAgTE Ao 19 =7t "ok - 339
A %7} cascadingS 3]-E3HE Zolgtn ZEAL = §ithie

Cascading®]gh= T2 o8 TARE o] F
57} SDI USA° A SDI NetherlandsZ & 211, THA]
28 FI7F JoW Hlm YRS F 9A BT
ole] FEIAE AHEEY AHE AL ALZAE VIO E RAFEY] wZolt
H =Rl FC7F vl= ESAAAS AW 2225 55 A4shA g2
A THE HIAFA NRAC AAA AR FoAsttta spah ARA 4 7]Eel WEtd
o] AAAEY XHQ/\]:"E‘% T 7HA7E BE rlaie] mE BAth el B R
FTYFAY 30%T= Ale of gttt B vt e EEY HAT
9 30% e AToE Wt T'}H]E—Zv—o] TTdTdelnE AAAAE A7)7F A
& ANEEE FAT AAE glo] APAARY 30%E Alao2 o 3t
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106) Kuntz and Peroni, 2] 2, A2.03[7][a]d T4 297.

107) o] AL W HEe] EH**O] Hlel, dae] Aol AHEA e Akl Qe
oA 861(a)(4) ol AHo® Rkt Ay o] wde] wEw AR
59 S Y= v 4 A "ok FAVF vk Aol Michael J. Mclntyre,
“The Royalty Source Rule, Treaty Shopping, Cascading Effects, and the U.S. Tax
Court’s Indefensible Decision in SDI Netherlands”, 15 Tax Notes Int’l 2031 (1997).

108) SDI Netherlands, 107 T.C. 176'H.

109) o] StoflM= Ed|AbE o] 83 FoPdg 79 AAIY cascadingoletil F-E
5 Stk ey FHell B olAASoly wigdaSel tiaiA = cascading®] SAEiEhe

FTEIA A= "§7] A gFowmg Felod 1 e A ¢k 9l cascading©| 2=
o] veord o FEIME SSFh ¥ vsd AR ti$ FEIAIL v
AN FAE A s A FEHAE Fe EAG-EYERY o 99 2
turnover tax)E cascading tax®}il F-EU}

110) o] of&= American Law Institute, Federal Income Tax Project: International Aspects of
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dAA T A=He HolFgste A, ©f
TAIHID W= 19861 o] AolE HAFAL - o= Rlol

HAA AFdhs olAolH k= 249 ARelA vl o] A
A28k HlFol A5FY VEOE 50%E YRR E vamdaSe] F
259 50%E He HIAFARY) £ =of vl= Wl A s Aol AL A
SEATAL B A FolAE "J?:o}&i o= W ARl &ehe 58S B v
2502 AAYPTID) B FEEFY 7ELE vmdd a5l 300
oA L5l 1000 =Rl XHL W 2dell AFshs olA7F 2001 oH
T = I A A A W Al 2291 Aoz F2 o] 7hssit ste ke AF
oz ZheHl 159 92 m=o] Hi, 22 vSd3e] FDDP £5% W<
AFAZA =X A FE AA dd. Adgez 293 A5 7hed 342
AREAZE vlsolal ¥ ojAAS T 159 L viwolgke Aot wig
a5 A E rzA ol e 2sjle] e WAFA - A A AF s
g soltete v W Aol W &25E H%ﬂ% Aolgtd 1 M2 ml=
oJthI) =] AREAZ} M=l o) wjR A5 AL mselets Aot wel
A e AT HAFA - ATl v=d% 4 FDAP &5 theh gA <)

=9}

& FaEsta, wideS Agste =1 o] 21t secondary withholding tax &
AHA A dRalor Pt Ty o] Exl FA A WA HeF 8 & vt

A
of ¥hre B3y = AARE a7t ok olgste 19861 /MW
i%" FABRA A Aoz A o A A gtE AEE S STh
ARo|AA T =] wF W A A Egatdste olaks AH o] AA
«l branch interest)]< 3| A Fo|AE Hl= W A QHE3|

& Z(ZF0) AL : excess interest)o] S 25T vl ) A o] YAAFA 0 AIEe
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United States Income Taxation (1987), 138-139W 2] ¢& ZF5=d Zolt}

1 ozpA5e A F2 Aol e o3, «“u]AFA} - o=l ojzpASe] gt
AP, ZMEAR, A18F A3E(2012. 12), ¥WiFaSelA FARA A deire
o142, WAl - RISl MG LSe] et AP, MEtiED e Aso? A4z

(2009. 12) 3=
112) 1986 o] v]=rA A8612(a)(1)(B), A861F(a)(1)(C).
113) WA #18612(a)(2)(B).
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Ha& Eojof dtth+= Aolthld) ML F& =9 branch interest= H]=H<Ao] X
Fote oAZ ThEgithis) wEkA o] o|Ae Flm M ASo] HAallle) o|zE
ols A - oAALEE HE AZA GAYFE AY o|AE AF

Ages A
ste A=HAE W AH)S dRAFYFE ok 2|2 vl lo] vl=
W AAE & AR 2 g lolA Agd AcE ki) deiad naA &
At e BAHE RIALR oAlsts Zlolth wEkA o =HA(EA)S dXo] vl=
o] o|ZAFol thEk FAHFE AA Hi umAHLS dHAFYFE AA Hot
HF A= 19861 oA HolAgolu ¥ Aol {ith oek HAFA Abol 9]
AR FARA s e sHA- AT HAAFAE EHOEZN 9948

olgte= AHIE Hstal Sl Aolth
Wl gA5o] ek secondary withholding taxE hAI$H A== A MM otk AH
A vl U Aol o2 Bule olEads AteiA A gL Sely
A 2 A sk AlRelth £ AXdAE vl= f dHASe] wigE o
ml=e] Alas EXRAN 1986'd /WA E = W A o] o] S Fgal
ol gASH 2 AFS =18 secondary withholding taxe= E7]FTH119)
AN afe FARA G F2A e Frh FHAFAMANAE vmAHY o]o&
delEaaetAl FAtet® o] HdFAES FFolA Wt ol FA T o]
vl A A AzoMe AA wigo] dEt= diolEs dAolle AAlstA &,
qog AAige] gltgtz sfelEgol Ao HAATth oM H AHes] LAt
Ae GAT Z SolAe mlmoA W =olgtd 3AF @A Rke] ofzt FF ©A
AqME Aas Edte e ni7bxolal A& ARlE s+ Zolth
Ap 2 HgaSoel tejA AHEAFoE #Hste= A Ax

EEREE g3p)
o2& theelth. AT H9\2go)s] MEolh IYTHA §2e] AHgEAS
el g7 8 BABTE AL SulA sk Bawk 14 994
go] Mt $ASL A8 Zol 44 o Atk olAaSold MPLSIHE

114) v]=rAH =884 Z(f).

15) n]=rAlH A884 Z(f)(1)(A).

116) o] zhgzgo] ¢lom m=Rlo]l XFate olxjgtel wlmddAsoelt). u=A
21861 Z(a)(1).

17 u)=ZAH 21884 Z(f)(1)(B).

18) w]=AH #1884 Z(a).

119) w]=rAH A|884(e)(3)(A).
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WA aiAefor o AW Ega o2 FAF AP ogE thEl(agentt)
nominee)©] F3tell 71014 =& Wtk dEde £97 Lf7) okt a1
UTHI2D) A Boulez FHENAE, HlTo A &5 AH w2 A BoulezZ} oY}
1 tHe]QlQl Beacon Concerts Ltdehes 3| AMATE o] IJA= G- AIJA T v =-
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<Abstract>

Taxation of Royalty Income Derived by a Non-resident or
a Foreign Corporation

Lee, Chang Hee'

This article addresses Korean taxation of royalty income derived by non-resident
aliens or foreign corporations, covering Korean domestic law as well as tax treaties.
The main focus is on classification of income and source rules.

Chapter II is an overview of domestic legislation and treaty provisions that could
potentially apply to income from intangible property or a technology contract. Besides
royalty provisions, provisions on business income, capital gains, personal service income
and other income could be relevant.

Chapter III analyzes the distinction between personal service income on one hand
and royalty and capital gain from property on the other hand. Most importantly, income
earned by an author or writer from his or her work for hire must be classified as
royalty in Korea though they may be classified as personal service income in the
United States. The tax difference results from the difference in Korean and the U.S.
intellectual properties in that the Korean law recognizes the personality right. For a
technical service contract consisting of both know-how and personal services, total
income from the contract must be allocated between royalty and personal service in-
come, unless one characteristic overwhelms the other. Classification of income raises
thorny difficulties for computer softwares, which emanate from the fundamental
anachronism of the exisitng legal concepts outdated by digital technology.

Chapter IV is about source of royalties. The OECD model permits only resident
country taxes for royalty income, in the real world, treaties do permit source country

taxation more often than not, and the most common sourcing rule in royalties is the

* Professor, College of Law/School of Law, Seoul National University.



214 TAgiEtw B, Al54d Al45 (2013.12)

‘place of use’. However, this criterion has an inherent flaw - ‘cascading taxation’.
In essence this double or multiple tax issue is comparable to the extra-territorial tax-
ation of tracing the foreign flow of interest or dividend income to a domestic
source. Given that the U.S. eventually abandoned extraterritorial taxation for interests

and dividends, the future of ‘place of use’ criterion is also questionable.

Keywords: non-resident/foreign corporation, royalties, royalty income, OECD Model

Convention, place of use
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