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AFHRHAA HI30=

AW, S0 1 9] frAFE(likeness)DS F3 E2 AER 5 €
2 AAF o AT & Qe AYE Tehe Aotk AK HEFA
E]go] #3loi= ofF o]Re S-UT A2 A E A AF Y IH
A FA G 9, Frdolud S, EEVIE T 1 AFHY B4
dA ol B3t 2 Ay oA B2 =do] SAste] P
o7} o] FoA 1 QA= Wt old =& FoME A FFRHA
2 FHEAIEC] F AAAHY ZouA A= EEd
AR HAS 7K AZE AFANED S Qs enp ¢
gl 9 F7F 55 H9A 123 X3ttt

1) FrAFE(likeness)o] & EFH2 718 M) Ey o} vl (California Civil Code)
3344% 5 H|E8le] v|=e B2 Aoy #e7 Agste Sl

2) 718 39, S EME AR E - 24 59 AUF o] fof B3 Ao
A9 wAFAEAY, QAAHA 0)(2423), A TAL 3], 1996, 37H 5
SHE G3F, “AlAIAE BEAA 2 HAEAEA - @] AAEEF
ozAMe] HEZAEA CAAEAGEA Ases), =HE, 2005, 121
q; 22 AL "HEAE ALY A I (k) IAMST JAME S
Ay WL AAE|AEAD), e, 2007, 137H FolME H
E2AE] Ao it 93] #e AFo] 3] FUHA o TS A F
8t 2453 S 3t e, o] 2 FA| old I}Eh= AA
A 3 AAYHS AFE o 9 AR, ok FHAF LAY
gol 9 RYAE HH3E d FHE FuA s §d, s E2AlE
Ao sl 331 AP Fe Qo] F AU gFUoE FF
siAol = A, "2A44EY Faean FAME", AAE A8
3), e=RsHd, 2007, 1459 HE SNl E9F HQU HELYAEHA
£ A7) TRl B E, Az ool ot HE B
(b) - A3 AP EAA-ARA, 283 o]} ‘HEZAE RS S
2 71 A", HEEA 613%), YT, 2007, 3069) FHEE 254
2 EAF

3) $2 ) HEAEH B3 iy gelle oby EAFA] ot}
Ak, FFAREY g A oA BEo] HEYAEHEE F
Adk=d a4 o3t o2 7kR] B A B EAE ALY &
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HEIAEI A HHYA-MAEL 8 &3 A2 5 FA00 o 72717

S gelAEde AN, vobrk AAANDY AFoz shetaict
2 steetE 230 oln] LAWYE 53, 4ES AR Yoz
27 328 ARARY AAs Bste] QA o Jolo] L3
Aol wsjol gl Ytk ol Batol FURY A¥ot Az
We st hed, A¥oE FARPIA B JYuUR o] B
g WEEIE, AP ola BrholX AFehn ok
53] 2009. 9. WA F3eIAE HEAEPE ARDYe YRz
FEstnA s APl 49 Fol Yk & WA vE
2 98 ARAY AP0 4 162 4R 5 1091 Be

< Azt FAgEk ok 2 A HEYAEA 018 Hx AR
3 AbellQl AM&xuE Y 1995. 6. 23. AT 94719230 BAMKA o)F A
BRAL AR, 2AEClehs BYS ALIHEME APHLR o|fE
Ae 4F9 Aol IS AREEl] ARAA 2AEAE FEd
AP 2 A2 HEAE| A EAE AT AT H A 1998. 3. 27.
A 974429686 [AM A 1A ARZ); FjA1A e AFRE L7 7HA A
= THEE 785 AU EgS B2 HEulo|=o gglos=
FAE AFIAME A1 E TE MFo #Bsld= AANE BT A&
1 1998. 9. 29.2F 982435 A (MR vFzlg B Rojo] = ALy, HEa]A
Elfo 2sAS HAAH R AQAS 111 L5 HY 2000 2. 2. A1
994426339 BAME v]2ARKE AR FE<le] obd gRigle] disiA 7t
A HEAIEPE FAHoZ FAT M2 FHEAUEY 2004 2. 12. A
3 20027}3370 BRI S BHE AL, RS Aloldl HEZAIEA
< FAAY B3 At RFd F v F A HAZ oA
g H HEYAE RS £H3] AT A M2 HY 2005. 6. 22. A
32005449168 HAAH A o]Gell A7) Fo] 2R E0|tE EE ofF ML
15 2002 4. 16. A3 20001442061 BAMA AAAL AMA F &
W} 5 44 gel= HEeAE o] 909 dAF HoMo] JdgL F
AT A3 AW shollME HELAIEAY AN S 23
33 Qo o] Ao Exjsit)
4) $94, "AFLFA™EHI, SHAE 2008, 5813,
5) BZE, "X A, BGAL 2004, 6369,
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Polgtn e 24, 49, ¥4 F 5329 43 olvlA7t 2l
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FANAE FET 5 YES S W8S B Sko T olAE
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Az ARels wRE e 5o ARAY APl
@pol fAHE 18-S BT YA S8, HES) AP v F A
Axgoleks A BARE FYsE AEole BN 3
FHAT 1 A 208 5 AHR ohleh YelH gl
of2] 7HA F2@ Aolol ok AASHA EAFE FA9 Mol
o 9 HBIAEAY JAo] AYALA A 99 F oo 7
F 7Pk 2AA) BiE FEE P AE Qol, olF 54 Fel
2% Tt Qo] &l olFeld A0 1 ¥gol A

6) 9 7Rt A= AE 9 A63x22, 5,6 F. I A2 AF}ES] JoE
Bo-8te T oo WY &= AFERT ol ity 74|}
Ae 7iAS =4, A9, 34 T ZF FAEZA] st A2z
A1Z), 24 AE, 24 Sl Bt A4t A E HRE 2AAHEE
o3t AM6e3zL2), 2AAAE B3V AESE FULR
3tE, FF2E AFdhs Ftolle v oz AESHE 29 AFFAIH 7}
A E&d= A2 FORFL AG3ES5), 2AANIALY FE-BAL T
of &3t AZANAIEY FE-BAL o B FHE FLIES 3
ST A63Z26).

o]} BRA3}, izl Mol & "HEZ AEA"E BEAYQ? E5TE
FF B3y A UL E Y% AWAF, (F3] FHR
A AAE A, I3 AZAEAM T o]u|X|2}E, 20068 FZE A.

553 BHFARAALA 39 HYI G A3t A AA R Ast 5
o], AFA Aol BitodE F3AZAFRY A S5 Yo FF
BAZ oY #-d AFE @33t Atk & FA7F AEA A FAA
A Foboll TS ddE MZE Ailo] 93t HETH N A8 4
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HE2|AElHY HHYA-MAAL 487 2 A2 & FA o T7H=2N?

2 REseR] A By, B AN 74 g9l EA EAst
MEFAREC] HEAEAF Aokt YA 1 FES vlwst
B, AEYAEAE FAFEdR ¢ B BN AR =

¢ HES 29 Y 5 AU I PHES T d4H

AS gozM, B EHA Hd 55 dxe 22 AAA

okl £3he=A], ofd Az Fopoll Fah= A& 123

Z+ gttt Jd HEYAE AL A AFAAAY A 99 F A

A E8iRlo]l BRI sk ZledEinds B0 #¥o] G-

HEYAE AL 7]&o] ofet 5419 £, Y T B39 @
de =, olgA 24, 438E =8 W8Y HAFs e R
A7 AR AZE] B NEFHEIEE) A 9 T4l H
A EHo] R FFl &F3lofof A, ol AFE FHel
stojof sh=Alete EAztn & & Qo

e W orfrorr
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S g4 -nFede] £9) 3 FEUNE
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TAOE
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ato] AMojo AL FAY "EE JdE =¥ 3 o= 3A ‘dHolH
o] Ao dist REHL oW A & ZAAAE g dFME S
T Atk

9) 7k H&ZAAY A3sE A4go|y AEY A A A6z, FHEEY
AY A2z AE 7hbaE 5
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LA 302

1. H=AE A 7t v]53A =29 25

ool A dut Al2gAa¥ Yo] 1953\ Haelan $2108 F3lo] dut
Ao B HEYAE RS HZE 2% ol SAcA HEx=
HEZYAEEY =95 o} A2 1954 Right of Publicity'o] ¥ =
F10E W Nimmer X3t 27F A QAT F FREO A
2 Fok 712 AeE A3 Aot ofgE AR &
A& W2 Nimmer?] =& S FA| v|59 4%, F3Z LA P2
A LHACZE GA] EF(confusion)yS LT3R oY HEZAIEA
ol A& Nimmer7} A3 2 o]/ £F2] EA7F 2FHA &5
o] HFO|ER o|ATt Holx e & A}o|7} ATt dFol HEA
EE2 Azade 434 77keE Z7hRA A3y F 373X
| Ageks A A RAojgln AR & 9.

a2y ol 3ot} o]F u|79 AFEY FAZYLA FH Y
A o]F I HAYY QWO E HITA] £F5E QFSA= ¥

WFog Fo=E At 84 sKdilution)e] Z-$7HA] FAISHA € Aol
JR0R, o] L 35 FARALAYE vptrkx| o). wjepA o
EYAIE o] RIEA] EF5S Q73R ¢t F dFe 282
J7R0] B4R 9 FARZAYA Fobsg Tt § AAE DX &
A =}

A7l gate] @A) v]=elA sEeAlEHel &3ty 7 B}
3 A de AE2S G Mcaarthy7t HF obd 2} w5l X,

10) Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc., 202 F. 2d 866(2d Cir.
1953), cert.denied, 346 U.S. 816(1953).

11) Melville B. Nimmer, "The Right of Publicity," 19 Law and Contemporary
Problems 203 (1954). ©]+= J. Thomas McCarthy, 'The Rights of Publicity and
Privacy (2d ed); , Westlaw Database updated March 2009, §1:270]|4] 128}
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HE2[AE[HS HAHYA-XMEAL Y7 24EH H2| § FR00 cf 72717

FAZAALAYES] Hu AR AR wkd A FAE
Nimmer7} &3 AZ|ZZ AFAFAYSA NN 7 A9 s
F|AMZE 11¢el] Z28l= "Nimmer on Copyright; 1904 = HEg| A
Hag A8 AT 91 e A dxm 390 okt A
E]go] uFeA AHAHo] ofd AE U FHAFALAE Fofel
SHLAG BolE 2 42 VhE Aoz AFHT 988
"‘]'5’]":' 7-10]1:}.15)

e, @Al tl=e] EH THY S S BN D] Batol
FHONEYS ARATAYS 3 YEOoR AMeToEZH 25
Aol oilet FAAZAYAE 9oz HEstn Aty & F
) t}.16

12) 2+ 1987d &3+ 'HE 2 A E] A3 Zelo] A H(The Righes of Publicity
and Privacy)o|2h= Whd AE& F3lo] o] Fof =20 B d&L
71232 Qo 9 A= AA The Rights of Publicity and Privacy (2d ed) )
(Westlaw Database updated March 2009)S.2 &7E gt}

13) Yo}7} J. Thomas McCarthy, 1 Rights of Publicity and Privacy §5:6 % Z-2&
§ 6:136 TollA HEZAEA A&7t dF2] FAZAIAY A&
HASET Atk ol Mcarthy A4 27 mERo| HEe]Alg]Ho] 1
dojy s AE, FAZAYAPEY 7€ A A ¢ds] o
Aehs R ofln, B2 xlo|Ho] EAlet e E §F 52 4
Hol & diztA o] Helx F2stojol & Aok

14) Melville Nimmer & David Nimmer, " Nimmer on Copyright) , LexisNexis, 2006.

15) & v]=2] fygstaso] AHzaAHo] opd #H AR d¥o g
=3t Utk o] ot} HEZAIE AL AA S HFH R A%
A7} o] F ofd sFF-EolA Hxol FAZAALA R o Mgt
go| B} EAAQ BFolo 7o Hls] ¢Ae] dFe HAFHd A
of sttt vj¥shs olk Y& & AUtk AR o] AHE T3
o] 2] Ytz 2L vlFollA B satsoly (thael A9 A
A o] HEYAEA B3I 3o FHZALAY WA 2z]sto]
god, 29 HE7 (37 LW 99 BEers HgE EA}
AATH= AHdolth
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LA 302

2. & E Ao A n]FelAle] A E

2009 @A, EAE ALY BFo B3] v|FeA= AP
#Hyol ohd Z+ FUMIA &3t JleH, I /HBAHA eF2 o5
3 2o

A, AYEYohwE HIXF oF 7| FE BRFHCE i
AEEE B3AAL, HEAHAY YEE T3] THE 43

Zy2 RS EER 7T Utk 947)9 gt 1074F0E
AETEE B3 e, olE § 4% ‘oAt 28

16) 2 S EAEHEE ARAY] g Y& o7 FHFs e Aol,
Az Fols of#] Agsts d= vjx Aol FUM7T okt
Aol AEFCE AKAFIL A= #ofel7] dEolk

17) ©]3}2] Y&-E J. Thomas McCarthy, The Rights of Publicity and Privacy (24
ed) s , (Database updated March 2009), 1 Rights of Publicity and Privacy § 6:6
< A3 Rojh

18) 7] ¥ 1o} Y1 #(California Civil Code) 33442 9} 3344.1%of] -3 3}5] o]
Atk 7HE 3344x @FS "FARREE] AMEEY, vlAdde Aol 2
FRu HAY 2|19 A ES 98-S 1482 E(knowingly), EFQ1S] A
9, 542, A, AF(photograph), &2 f-AS(likeness)S Y A|2] B O
2 AF, AE FE A Aoy FL T & AMESHAY, AFE, AE,
£2 As T MujAC] B3 £ g = Pyt FHog A}
£t A= 29 B9 A2 FAAA A A9 &8 E A
g AQlo] Aot (o3 Ah, olgtx AT Utk

19) A F o}, E22t}, deio], FET], 23t0]2, HAduolyo}, €A}l

A, YAEA F

Adofu, sjARFA X, YiBetATL duid, 78, e Set3nl, 25 ofd

A, HAl, HAYol, A", 12 FERS] AF 1981374A] = o]

A F8el £3504, 19819 MAYUES =89 QA 92 A HE

Al dolel7| B "AAZY EA]FA(antifalse-endorsement) ] TFEZ 0 2

A3]ete] 7] A Qs

20

—
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DE2(AE[HS HAHYA-XAHL 47 2 Y2 § N0l of 72717

AT QA BN E DY thE vgo] T FAU] £
& otk S4BT o9 FEo] 7kl YBUTFY WFE ofd £
29} 2k

B9, 13 YETFAS QAT AT 79 2BY WS AN Y
do) BAE Fatol WEYNHAL B&3) AT e A7
QA HEY HEFIA 71 815 TRed 2074F0] . of
g obgzuh, Yehilel, AelEujohn ez Btk 2
Aok, ststo] 20 Aol 2 AL, BIAIZ, vlul2Ek w1Fe,
BZA, AR, 28019, WA BALL, fE HAAE ¥

21) Motschenbacher v. R. J. Reynolds Tobacco Co., 498 F.2d 821 (9th Cir. 1974);
Clark v. Celeb Pub., Inc., 530 F. Supp. 979, 8 Media L. Rep. (BNA) 1261
(S.D. N.Y. 1981); Cher v. Forum Intern., Ltd., 692 F.2d 634, 8 Media L. Rep.
(BNA) 2484, 217 US.P.Q. 407 (9th Cir. 1982); Eastwood v. Superior Court,
149 Cal. App. 3d 409, 198 Cal. Rptr. 342, 10 Media L. Rep. (BNA) 1073 (2d
Dist. 1983).

22) Jim Henson Productions, Inc. v. John T. Brady & Associates, Inc., 867 F. Supp.
175, 34 US.P.Q.2d 1001 (S.D. N.Y. 1994) ("& o] B 7] IUEH F
THYLS HEYAEAS AFE ZoE BT,

23) Zim v. Western Pub. Co., 573 F.2d 1318, 4 Media L. Rep. (BNA) 1467 (S5th
Cir. 1978) (chgt 'Zeto|yjAlf'olet T Eh.

24) Fergerstrom v. Hawaiian Ocean View Estates, 50 Haw. 374, 441 P.2d 141
(1968) (thak 'EejoluiA|A'olet S

25) Stone v. Creative Communications, Inc., 216 US.P.Q. 261, 1981 WL 48140
(N.D. Il 1981). 1999. 1. LB d=2Zxo] F AEH7("The Right of
Publicity Act”; Act 90-747 1075/60)7} F#] B3 HA S EAEA S FA|
Aoz dAst3itt.

26) Ventura v. Titan Sports, Inc., 65 F.3d 725, 730 (8th Cir. 1995) ("5-2] Hd<
vl AE diyido] HEAEY Falo] BEHYLE IFE Aozt &
@3t

27) Apple Corps. Ltd. v. Button Master, P.C.P., Inc.,, 47 US.P.Q.2d 1236, 1998
WL 126935 (ED. Pa. 1998) (Mol BEHAS HEAEAE
A gioh.
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Yel, 4224

oItk X vFY 5174F FollM HETFHOIY B

E9S 539 HJEAEEE JAs T Y= FE 20009 A F
307)o]c}.
SO ARl
|z g FEACE | geaap) L |oEse
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| EBEE | enttye (SRR o | ey | A5
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AAEYol [or3 2000 | AAAEZ [ O 704 ?,‘;;? 0
o
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Y {23}
da]io] (1999 A LS (8) sod 554 @)
=EAE
adelt | usma | AAAE | O | od [FUOE O
37 [1984] A 0 sod - X
oAl = {1974] A x {489} &3 x
Y8 g A7} {1979} A5 @) T3 | - (M9 | O{4d%}
253
yujck [1989] A AL O sod (am) @]
& {1903} 1995 AR5 x 583, x
: 5 573
eale | umm | AAAE | O | e |TpUYl O
22ek5n}| (1955 1986 | A FALE O wod  [Z2&534 @)
PO ey | asas | 0 | wa | 2e | O
(o]
E?:}_“Jﬂ (1972} 1980 A {43} =830 X
{4 =
HujA] [1984] A A @) m“; 3 ‘ gg} @)
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2

- 304 -




HE2|AE| e PHEA-MAHN 47 2 A2 § FR0l of THH2H?

S} (1909} 1981 A5 x - 54 x
WAYo} | [1904] 1977 A5 @] 204 =54 x
g | nwmas | BeE | o |MEsaw| o
P 75{AE} e

YAaA [1977] A x . &4 | O{4%E)
(M9} ; ol ¥4 A8 A

* A 7 Adentity)2] H' M2 ro]HEEIER) ; A=AF | F=FAEEE X8 [ A=A

2=247)
¥ A AT G5 Rl BEEER) ; 3= 7{I’H % Eafulat ) A=A Esulat

(pmmwemunplary damages) / 38} =3u}}=3} )l A treble
damages) / H=%13H 8 S A} B]B(reasonable actorney's
fees)

{43}

A EUol, o}ge] 75080} A F F T} o] S widE AHstn S

Z=2dc; Sl FeA LERERE XTEE T U

Qtjofut; ofge] FeAMg o2 QI o] 5 uigh 5l HAAENY 10005 TEEH
okge] #)7)-2H58 Blimpounding and destruction orders)& TS S

ARAZ; e AEFolEs 2 glo] 'UAlle] RKany pesoniolEti HEEIL QS

viBetazk WA Faled - o) A Al E Rojditugt Asm oS/ ABBE o
2lo] 4E3} o - BE A Shie A53l1 98

vlulck, ofe] 75089 HAgAEsAS Pt Qe

2T oL, gy AESelzhe 27 Qlo] 'YA9) ANany person)o]2tT AEEIL Y-

HAL ARE 4717 - 10d 2 9] AR AARRo] A% Y AR/ 1A A
o g9 ojSug TEH, H7IIREHEE A Us.

HALA; ARE E25707F - HAHEE 224 A A4, *3%** Al AE B4
B | A FAIFT o}2?] 250082 HAaHAEHN F& &Y F F 2
a3} o]E vt S Aty IS

FEL 27 392 $9loly FABAE dAF Aol A A F2E

AR, AR E4712 - 1 FAKel 41 7HAE 7H AE 715, :L%IZI B 7810

ALY E'.% EH50) PHS AF3A JAEL U

3 v AWAl stold QrielEet 7o) AYFTEEA
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LATHAAE RI30Z

g dAs] fdste] A 9E 7AHCE AWdAYels 53]
Aurels)e] Yo Z AR ohd U] AAHE FIMNES)
dgto g w23 JOouME AFFoRE AYAY XXM F
QAVEE ARel3]e Ao E A T S AFE g
Awre gHAde] 1 F9 hdelnt F ujFAYAY Az Al
2 AZzpg wgrle] A S BEsE 28-S W Fo, o] &3
53 gEolv ARA PES FH}L dFe ATS QL@ )l
2713 Qicke® gy A F YR 440 AR d R
BARALA JE ok F B9 5747 A(Unfair Competition)©f]
&S AT Aol ohd ZF F9 Uoly B F R (common
lawoll TAZ Fokitt. tul, Aol At AYAY F ol8xt
S Z & (Commerce Clause)?2 THZ 1870d0f| o|22] A2 3]7}
FHzo AW dEs AFsT o] F 1946)d Lanham™ 0] ©] & th2l
st Qloh ol E vFelM e ARAEHEDSIANA S HelH A
ZAR S TE= FAe AYAF, AE D FRAAPIAEE F
2 F&ss FAE 24 FON) AR Adoldtd), Yol £ g2
B AlEjgo] Aol obd z} FollA &3t ks A% 1A
o] £y A&AY 20, AE T RHZALRY Folofl ¢ 2
AL =8yt Aok

lo

28) |5 AWAY A1x A8RArticle I Section 8) “A2| 3= AFALe} &
B7blA 259 A& Sl i #¥F 71 ¢ ey dEE
BAE Fo2M, H5t3 {88 7leg TAL FIAA AT /I

29) "The Congress shall have power.... to regulate commerce with foreign nations,
and among the several states, and with the Indian tribes..." ©] HA] @w}Fe] 3]
o T ATE W AE AP WE F THE @ $RO2, 77
SAH M) i@ 7E, interstate commerce) 52 A= 7iE 71 obd HHlo]
TEE 7 AES & £FPo|0
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HEC|AE[HS HHYA-XMAAL 47 2H H2| § FA00| of 7M271?

. sidsA3e] 24

1. Ay IS} HEYAEA BEete] F3H4

Az PUBHe) B AHOz YEA o8 Hl o
Ed(incentive theory) < HEZ|AE|HE HE3=0 Uslois & B
o) Qe

g2l o]&0] HEHS 7} H §2& ol A RS2 o B
‘AHE0] ARk FolA AFHoloF & Eloltt. 3tA|vL, HEZAE
A B39 FE o F3A0Hr] Zehd ARAgAe Adzp
o Adx 2L AF}Ero] ohzt #EUY AB-2AH 2 dF
o ATl BTG old FAB TFEE 49 Zuol
A Stk v} WakAE, 21 olgel B o}

A JEE

BT e FUS AZEFE YAFF) YPFo2 o Yol UL

F 9t R G2 JFo] £ Addo] okl nAFUALL o ol
o]

—

7H 78919 423 ol A o]Zio] FHAcHRE <l
7HA Agste ArbyFol duzt st AA AAAA oJ&e] =
2ol

g, AA & AAHPD o o]l st FHEHAEA
H3IE A% die sk A= BolahA] 4ok AEHAHAS
AFEE 53U A 24, 49, 540 ditgFol A 14

30) @95, "A¥=R7|9} HERNER-AERAFY o|FH A7VISE o A
Q7R EMASATATS] HHT, 26, *o|= TA¥=9 Y, 59 A2s, 3
FAEXAEERINEY S 3k2007. 8)2 /MAHA Y £ BN AgHolx]=
<http://scourt.comholic.com/files/thesisfiles/http://scourt.comholic.com/files/thesisfil
€5/20081031193130.6560.1.0>°]] 7iA|E ALEEF HO|A|E 7|E22 S
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AR MI30E

Fd8E 7 F UAES AT Al =¥ E £ Aog ‘x
T & F& ‘o]ute] H(sweat of brow) °] &’ o]H Al L
AZAYo] BH33tuz} 3H= Aoleghs Aoz Hydd & Qi) o]9

0t AHA 02 gud Ao AFLAEE fE8A +
=5 59 SAYY A =8E AFAY ) RIde Ax
o] E7FedAE 4tk a3y olv] tiF oy EHE §
FE FY9E 7R FHAA R BAS R AL &F
of tigt FFe RAJolg BT HEj Qoo st 28] B
o= vRE JFsstad obgy HEIYAEZ) AtY 3
AEE SRNAAA A2 429 Rolgr|un EAF oz gt
T3] 97 & Qoo 2on) e Adolgh= AYel vix 2

o]}e o5 2], HEYANEHAS BRI AA o]2F 2
A AZAAAA =212 o] ohd el AW, 24 Fo] 717
FAA 7HA o doz FAAFIAY B 2Hgshs BYE o
224 TR AAAAE FHHE ARF mese] 71Q% A

31) HEANEP F@ehA) YriekE, ©es) A =g EYTke o
FUOZ AZAY SHAL Folshs 2L RES Jol9 weh: 2
AolA 0)F QPRI LY FeixeBBANE 1 FHEY) FAYE 27
3 Qcky # & Aok BT ARAY 94 o) F H2I YL Az
o 54 9 A2ze) Rz FEA Al sto] TR B,

32 ol HAA2E YT, "WBANEAL B % (b TA
AHrEne Ay W8, 1538 st F=

33) o)t GEE, "SR EAY WY I (b TART AAHRE"
Aol W8, 149Rel AT RYo|5FA olEel Ty ¥
F o & =R 9] 0|2 THE Aol Zel Jated F5lo] Helo]
1, Foo] ¥3E RAA FAA B2} Gk o4 9l 0|8 wFolE
ol felol € Tt A HolYBE A B 4 gvkx F3L AR
doh T2 e BE A, 9 o8N ARs: R e
3 27 gol'2 N wekd meou Bl 'Y &6 FPE 2
o £ Q@AY T 31 FYo) 2LV ALY WoFH Qol'D

- 308 -



HEIAEI A HYYA-MAHL 47 2 A2 § FA0 A 72717

olzkm Wolob Bk TAH ol THE ohel RARARAY Al
z309) B3 ZEHE ol

2. AZAYL 7|[EA R AAES ReE=

7t 4

Azge 2a AANAT ARAADe o) 715 74 Y
°% 1 F ANAYAA AZANA S A4 HHE e wEY
oz Am gt Aol TRz AHPae Angol ohiet i)
o BaAVH 7AW 24, 4, S4ol ol BIo|ROZA A%
2 MeE A83TA s 2 A Ratch 1)) wety
L, 24 5ol W= HAH0R Fojzl AANGE FuHoz B2
8 A% FAYS FEUS /HD Aok B0e) Hakstol A
Aol 9% 237 VEN BPSAE dohn F3E FE Y
g Zolth. 2ot AAe) HEse BAYEF WA S
Bl BAS St Ho| ohiet ol Fmstgirks Aol
Hekstel wstud she AYE H9E BLst Yok

Ir

2 WA Mg = el Ho| sty ZAclgor FFE = 9l
& 53t

34) A1Z (53F) o] P2 3o 9] <X el AR - FEARIR) T
BAeHA AHgste 59 FAZ YA 19 JQudS FEe
FAE WAjste] AAT ARAME FATFS FFHO= 3k

35) H]=% Fo 2= v, "AF Y, HEYAEA T8 FH A"
AXEAFAE A123), F58d, 2009, 285F.

36) 12 ¢ AZAHA Q7EHE B A (oniginality, = BWAIH)S] +
F2 9 gl 7|& AFEE 2Yg Aol oA FFHE WS &
F9 Zojtt.

- 309 —



LA HB0=

U AR olv] EA3: wlojEulo)A RFsle] LR

HEGAE ALY Z5 F&e Fo] ofuE 2 AZAo] 7|EF o
2 973k FAAES Aostn ok - 8 AFAYele F
Aol Qv e BIdshs 285 EAFLE FX|9 Aot 7}
% dlojgjuo]Ae] @3t f2lutere] 2003\ d AR AZRA™ANA F
A Qe B3I FEATO] 19963 'HolEHlo]A B Eo #Ft A
Foz FAA Qe dolgHo| Aot ety A E o3t e
A T3, @A v)ToA FFA Qe dlolgHo) A #s}he
FRZARY FA WAog HEs= A g o] AL
Ao B Fol HEAEHAL AZUY S B AE HY3H=
AL HolEdlo| A9 BIZEF o] T3k e] 7 AlE St
S35 80| T8 TZE F dwe YF £2FQ ZAE #F1
At 2ot

J¥A T, ZEFE L3iAE old 522 Y] e 9
Uatd, 92 Az B3da gle dlojeuo| A9 BFs}
v E FZA gl diolEdlo| A7k £gEa A 2™ dlo]ElH]
olaxat i AR e AFED AT o] e RAY ]

37) vl Hz0] AW HEICIAUD 1996\ 'Hlo|Ejuo] A Tz} D X H At
A% ¥ ¢HDatabase Investment and Intellectual Property Piracy Act, H.R.3531)
< Y AR vV Wiy A Foishs Wo)dA
Bh o]F2E M QL 200499 '2n|Abe] FRHE HHConsumer
Access to Information Act, HR3872)7}2] tjH& ‘221889 F2'2}=
3742 Yo 2% Hso|U

o|A Y 2] AZAel dolejHle]A Aol oln] EATE ZTAZ A
ZAAY e HEZAHA AAXFE Add= RS FAHEHE HRY
FLE A3l dFL2E XY, “2ATY P B AT AT
- 243 4539 JATFAE FHLE -, FHHA 10 A3D),
F4 83, 2008, 269,

38

—

- 310 -



HE2(AE[HY HAHYZA-XZHN 47 2E He| & A of 777

stol, A2YAEY Aol TeA 9] BZolch HlojEulo] A
H R AR dE ARER AT B Y= AYL, 7
P SN Asmol ohletE, A4 $e ARAYY F2E A
2w 2ejsich dolelol At 2 ARAYY BHL ol g
thio ol i3t HolElilo] s F 1 AAY) A - e EE P 3
A4l e A% WIAZEE, 234 M A9E JuEY
BAB A 27 G TR0 A8 WA Wk ol 2ol A
283 WP BAo| Y Heleuol2g] Fgel ulsto] 32elA)
e ez AZHE 4%, 24 S A9 234 Y A
%83 YPH volo] rkm BuE o] gleka

Ggel, olEuol g ARl THATHE AU vhe
e SVS FoIB WS $o AAPYY YHe B

39) ‘olute] | o]&el| st Azt x¥E FUT AIE dlolEjHo]
22t AZUYe] B3 ¥ ¢ ok %] $A 7L vF Ay
Y9 Feise B2 o]F H]24 FHA U dolgfulolas AP 3
Aol A vjAl = 7] AlFE AFS 7heio

400 AZAR A2x AE; "HAE'S AFEY 35 - FA- 5 -
7 uke Bl zkgeld} a2t drhel ARES Db, diojEu)
o]A€ XYt

A8 "BHALE'S BHEEA 1 249 A - ujd EE T4
FAdo] e AL TE

41) ‘ML F8d AFAY AHLE2E F7 Fol AT HH o) #
2 59 HYAE S AFAY BIhelA AL A7z A3, 8D
o E& FolkE AR ALGA] VAL i3] AES A 14
8 BRE 52 7 AES & AFAY Aoz A2% Fol Aot

42) HEYAEALZ 71 R3ok AT e A S F-dHT T AAL
AZAYS AFAAHALE RIATE Ao, BHFH o2 ARAYHY
dZE F US Tolok. 23y ¢ HFAYo] ‘AA'E BRI RS
Az F2AEE BEdhs FAo FrHA ARJPALE FolA&
AQH), 37149 Aol OA] BrEoz add HEHAE Y B2t
A AFAYe] AP gee AL AUy AU o\t

- 311 -



AL HI30S

EFE 24T B ohig AURA GE YA BEL AL
S$E7h Aok B2 92} PR ZEh B fAARANZA A
A% 2 SRS Folshe /1EYRE vRst, v1F3 vhb}
A2 FRZPAY £ 98 RIT e AVYE $AE
Ho] glck

k. Az ofn] EAlshs A gle A Eote] UL

1) ABYNE D] BEFeE FPANAY VAL AHDY
A BRI Q9] F9l9} zol7} Ao,

$el AZAPS Az AYE ol AP oE WE

B33 Qv o] Mol Juldst A th=rh 53] $2 AzAY

¥ AZBE BEH7) A% QAL 0] FAYY vlsel, A

AT PoANE FHol LTHA ke o) P FAe

43) AZAH AU A5 SAUY £ E3c 4F 9 vl A
& ‘2 Qo FA3HA o2 N (property rule) AFA 02 x| A| E}
A2 29| AFE AT 27 Aok whA FR AR Y] Fe-e
A A% o] grolgts 2AE ¢4FE vl/IR A& 5 S thliability rule).
o] =29 dlolgjujo] ATt ojyet HEAEHAY FeeE a2
Aed & gl o8} nhR A 8] AR eA RZ A AL Po) B EeA|
A B30 AHPYF Solgtc YFCEE &FE, "AHHUIAEN-
3}y, Z19A} 2008, 186~187H(EE-S AGRE),

1996\d 'dlo|EjHo] A BFof #e A ' Bt 20059 FAAY IY
£ ¥ 5](Commission of the European Communities)©] W3 ¢ 2] g 3
7HCommission of European Communities, 'First evaluation of Directive 96/9/EC
on the legal protection of databases, 2005. 12., 238 ~27d.}1= 9 XAz 7
o] wield W& Fodh= WS G5 o1 Fx 7|gPd F
A AAEYRE AFHA GUte olF = AP HAS AAHINA
U diE =38 AL AA g ik

45) AZAAY A2z A4E; QA= ARES A7) - FE-AF - - F

44

—

—-312 -



HEIAE[H HHYEA-XAAEL 4E 2 #Ha| 5 A0 o 72717

® 9bA HlolElulol 28] Aelsh X 2 B2HAo] giriehE Azt
Aol REskn gt Helleta stol HEYNHAE v A
AWM B39 F Irks FAE U4 oA Ak

2 old FRS 7 AZAHe] YAAY AYE I
AAE 23F Rolck £ ARWEL hFUAY AL we} &
WAL EAII S Bl AAAE AZARAAE Ho} Al
Aol BAAL HIEE ole] 7 A E Folstn Y, 1 A
£ ol5 337} IS ARG 2 FAY 7102 HAE AT A
Axe] Aol YAFFel ALHE © HE9 710 s R
2E37] ST FAY Qe AREL BEstels AFAYo
A BARoz R4HA JNE A @k oA AXIN Az
ARAA Folfe Bele AZAR 22l vlst] WA 1 FF
7h g @ ohet 53] 2 ER9 Aok 1 Va9 AWt
Az 2z FA "k 4Y 4y 3RS Azd
o 2AYT 2 WAHOZ FAHE WelolA WAL o] ok
2, A% AQ2L AS Tz §7) Folw vlAA ko A
A7t HAR 711G @ R¥o| TG BS 1 ¥ Fase] A
22 8% BEso] AAHOT FAME WY A Pelnsg
g AA7L e RO o, FRYS THleA Be UnhA
A A7t AAH FAPIATIA BADE Folsh Hd AA
7 IlOlSAE g RE7HA SA0] Folut AT EBIY E
Ao A7k $Pa Agy] Eelch meky @ eelo] A
& U2 $370 2ol bzt MAHoE AR YT EEH A%

A 3GE 7 ute o5 o g B @EAY AZEo] opd A
HE FEHS o9 fARH o s B AAE &= A U3}
o, A4S AP, dF £= A5 AE 3

46) old Ao 2= 94, ¢ H, 693 F v

- 313 -



AATHAIA H30=

€12 ARAYH FWo] ohd HLYNEHA BA FHoZ §717
W, At W 49ARY Adolekn ARE 4 Y £33
S0 olu) WS A Fal H79 Telt AR Hopi: Adn
o 9% BRY ¥ Holxw, AAHoRE o ol 92 AFAY
A A7) Welgh o] Sl Ao ohn.

gAsto], ojme] AP ol ned Qs Al
A7 A€ BAshs HA Y #¥E 1AL ES driF Tl
2820z At gl AAA} HIF FFAA o] 2ojd A9-g

E 7AF 71948 A% & F =S Blo] A AAL IjzE
A RAES ARl BH S S AL BAY) o2l
the meiERle] Azt A% YAHOE AR EES FHe
AolE 134 ohstn e $ue FAsH: RolE ey, A
A7t 74 A B DAFAYL Bhelo] FIsH g3
ZHES Y ARl AN AT A ARE SN
2 9eeta @ & dk® 2F ol Aolg AL el

47) ot AHE ‘AAA F AR SAEHY 1997. 8. 1. A1 977+
16508 #Z)2] Algto] ole] sjFFcii £ oJ=|7} it}

48) A AP 2] PAL AFY, AAH A, HEYAEAY 1EE
=243std o33 ok

A2 AR B EAEA

oA e AFEH
g gu e | TR B, | OEYR EQ| SO} 43
AAFoR fARgH|  Add I frAbgo] ofyzt

Hel7kA] o3 ‘1 HHo|

Adze
CRICH = . oFYE B | Ambehs
44 44 Adel B | de A 71E

38)

—314 -



HE2|AEI A HYEA-MAAL 7 #H Ha| § 2A0l of Jk21?

g AgAEe Ug F UVE F8300 9 o) J|E T
SR Adte] A7) Aol o BARER 534 Agste] 7Y 3
27 71018 @ vt 9 AR BAR) ALY ARz A
A% WA R REs $39E A% 2 Aot 248 99
o] G 59 ojz] 7z WAARE Edo] zesA Bk,

2 otgt HEAE AL =ooidel AZAHAY AAxe] A
FE28 AN TFE F5 As Holth

#39] HEYAE A F- =99 71 & 9FE AL e 1)
oA = HEYAEAY diite] AAzY] AAE a2 EAE 73
S7RAE 2383 ok 22y AdAe A7t w2 EAEA o
£ uFeA g 2 gaeAs olF o|n] AAAPL AAdRe] B
APz H3E F glor g Fo| HEHAEAY =Yyl &
Al o7t gl Ad7E @=olA olF {350 olo w2
oA S EYAE AL BIAANZE =22 A & g2 o]
vl A ZE D D(copyrighe modeh)o] o]} FAHE T dl(byproduct
model)sVell Z 3tk ARFech At Y RSt v|m A

49) 7|&)| EAsH= AQAY BAY 52 AF A9 d2 FFHe|R =
A gk oy ME| Bagt HAze] FAH 7|HE EL5A]7]7] Y& A
adEe] B8-S SHAH Qo] 270 “AdF o) & 3 BALHUEA
£ A gt add HEAEA 230 A A= 35
Az2AY A= o] AFHRAM AFAF ol folgt= 270 7HA 2y
t A R zFolgke AMAF 94x ol A HNE 5 3
T, AAAE AR5 & S 7hE A oY gtk HEEA
E@9 Yoz SR o3t g3 HAH AdAFHo 2 FAR ‘HH A
Koo #ale] 23l e FFF 7|4 & FHo] gl A 533
< 7HA g @4 vebd 87t ot

50) BT, "AAHERSH FAL] Ao gzA XA AYAHA— HEAEFE F
Aoz" 7EHATA224 33), $371583], 2008, 365-366F F-

=315 -



LHHTAE HI30=

Hee fds HEHAEHE #A AFAQA Zacchini #E,52 F2
1986 A4t #7824 9] Baltimore Orioles ¥Z530] B 3 3}13} 3t
2 el Azt FE 2 RIHE FEE gRolzts A
olt}y. o]d B4 I FAAL dFelA HEYAEHY Fofell B}
o 7 Hdidtn A& AT7E AL d7AEE FAUeERE FYE
T Aol ok = AFALY FEIF ARRNFEY ESA=
st} w3 JRAFAE AF Fo|FE XA AelA= ek
JEARE AFAS Z = S EtE A @l Elgle] 1AL
FLsA BABRE AAH o2 FAE BHE =R EES
3 25 HEAEAY Hrt ALHES = Zlo] ¢ #eEFd
Ao Potdry g3 22 o]f wEolth AA|, Zacchini T2
ARt} 2, At AAE Jd2 EASEAY U5 28R
= OMYAME -5 JRE Fol Y AAT AAA7E AR
= ASE P28 S AEHE B4 vRIA R HEEA
EdoZ B39 HQsl 9l Rolmgsd Ad ARE HEGAE
A9 =YYy wiAZHE A 2A7) o]xy] E7Vsd Adstold
A4, AZAYAT AR A 7S A de ) AEA HEF
AHALCE Fo=EE FY AZFo] AF HA LS 1 E

Ic

51) o] B&E Fol B3t T, "A2X =279} HEGAER-LE
2458 ol A7I71EL ¥ RAAY, SHAFATATI] ER
&, 2007, 25H(LEE FHo|R] 7]F) F=E.

52) Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562 (1977). Qo2&
<http:/fsupreme.justia.com/us/433/562/>(2009. 8. 15. &), o] t)¥E &
3 2009 E 7}-E dolrbe 1529 Q7ed 2718 9t 3=
Aze F 171 F9 glo] deu|A oz wE 897 EAE Allolth

53) 805 F.2d 663 (7th Cir. 1986). ©] ®Z ] tjdt AHAFH 252 G F, "A %
27718} HEYAEHP-L2EZAF o|gH A7SLE ¥ AU
7R, 108(EEFE Holx] 7|H =

54) F2 AAZE 94, 49 3, 6938.

- 316 -



HE2|AE[HY YHGA-XEAHY d87 3 A2 § FA0l o 72717

o
o

w9 u]% Elole] AR AAHOE FASH AAL BAG
o 22 Tojz BAF Aol 2ol FRAA AFHe Yoz
W Qg Ao AGtE 71E AARe Bk MR U AL
of Bsto] HBeAEAY HE2 FYstolol FH YW ok},
AL T2 BAT BIE AR BABOE JEstn AUH
o2 §AR BAE Betol vza HEYNEACE ogse
= AA ste] g3t

metd Aldel mEabd, 573 w9k Q7136 Edsel A5
oo Elele] Y2 g AT YA BAA Yahol
® ohiet 29} WAstel BN AY szt FAATT Rolo}
#ok 74, sBsAALTE PAReIN FAFS T WS 009 4
3} pistel Blelo] QR 1 FATY ABH fAHE B@ A7
AE3E FEFI) SHNA HBYNEA Fal7k BRI ARbo
2 AAs] Bk AFAYA ARelA Pl BAA Pal )
$ Hoo< sBsAAT F AN BHE Tiz BAAEA

¥E Jlzo2 A, v SR AN 7 mAWY
& 2283 duEe] gol EAS Patde o ¥ Foog <
8 A7k 71Z0] A Roltk. F3] 79T AL HBelAE
o e BT oA AR SBSAAT ARFAN Y W
H00 7k ohiet QWA 9 F YA E 1FO2 7] A

55) Ay AAAH o7 FARGE MY BHoleh= Aol ol 18 S
F38te] Azt ARXEHATHE Fo] HESAE ALY HaHF deelA
AR Fo|1, o] B FUAoY AAH A F 1 T W&
£ FAEHE AFAYE =99 g 1Y T a2 EEsn o
o] Aoz 7AA He AR'ES gRE AFH 2 x|t

56) ‘UAA F3 AP EA Y 1997 8 1. 977}3H16508 ).

57) o] FA ZAE A A HH g2 A 484 BE AN E A
9] Hlxt oju]A(EEFo] AHE AT ol gtk A 1Y

-317 -



ArHRHAA X30F

HEZAIEHM BF = ofo|IEE] = SBSYALS o]ARE 22
Qo2 7HA FEE T3] & 93 dZAA 9 ou|A|7} ofuEt
SBSHALS UAA A2 vl-g- FOO7} FAHCE o]Tojdl o]u]X
o ZeE= Holrts®

57 vl AdE U2 BAst AP HiEHE Az
o] AE A= B oA o]FA 9] AAF A B4
2 53 a¢E AEd= F5E HEUAEHAE JAE g &3HA H
|, AR o= P vl9rt A7) AAd FAs FoAes HAR
39 Fo] golx uix] AZAYAS AAxte] @7t FoHE= A
2ol =AA F Ut} olF WY, o]F A= AAAYo] A
off 23 714 A &ate] Ao vlste] @A 7|E FFAES diFel
A Agdts o 13 AdAe Age 7ha3 LreA BEst
gl FHA ol vieh= Aolgts vito] A7)E & glon, Az d&
o] HEHAEHA TR ERAHIAAE o™ T3] A7l Fo]l
. & &M A IR SHBIC A F 7 7 7) ARdefA

o E}Qle] B A/E AZsHA AT 8 opyg 2EFHoT ™
‘HE0] 4 o]u|x = AAAR] 0o Solzt o] ol A
ZzR]] Bz 8o Ao nA & IRk e e Aok 2
Aot} tha FA &= AolsA|gk H|=F $HE A7 RoezE AA
A, o] =F, 1369,

58) B4 A= GAS F70] /715 B g T8 ov|R| &, dAF
‘AAA 0] QA7|E & gol= PAA 9 oA & AFLE 71540 5%
siet. SR %A A)71H o2 Q1] FdAL o)n|A & AME-E

< el FEe4vt @ ¥olx 1 8] o7 71 AMEES FFRE o
Aol & diZ 72 AHgelv) X7} B FsE Dt T3 -5
AAsHA sh=urt 2AF 7)FE0] "ot

59) HEEE F3.9.26 FH 2(F)4 7 9 4 HPPIEF140053H, i HifF
#37480). A2 FRlPl F2.12.21 BBFEL(7)215605 Flik. 1 2]
A9 FHEAE R #F F7HY =9] 9 FE2 #F Al B3t
A= BA MEEBA MOMEWIRN, "MHHEOETLREND

- 318 -



HEIAEIHY HHEA-MEAL 47 o e § FA0 o 72717

3 2e gyl AABWsN Tlsted, FAUE AMAY Az
ol 247t Qjle] 4924 FAY] TAPTFAL IHE 2
of whshRA ol 2AHTAY Folol Qo ARAY W SHD
A ol FEE SHE 0 99l 7124 el o neirt 27t
A, AFAYe) PPN 2 FARTAL I R A%

AR glolHe] FIH BEyele SN Aoletn FAaY
o shukele AZAEA AR B HEAY o|gys) BL
@A) FARSH % 3 o] &3] AztAc] fAF EAAAAL Hol
st A} 97] golnk. Ty old Fgel thate] BN 5
AnSARAE 9§ fM Yo} B YA W2 1
slojo} FTHe AL B AL Qo] FASAT AHAYe| 2|5t
ARE T Y= o 2u} TR AAAL 7 el ato] AP Wxe)
WH 5HS 2 Aoleks 7, Adlo] ZHAlE 1 Flgo) zhe
AAAQ oolo] B 71 S Ak ARG FAHTAL 24
ditkn sHEts 19 2AYTA S ALAY Aels) B
glol AHY e Aoz, TRV A ANAL FUF R
ZUTE € 5 9l ¥ ol AZUYL HuiE A YA
AL WaE Tt WA 2AS AR F Qo8 AT Y= 1
HRe) 7128 @ o Rolgtn Mok FEE 9 FHL olf
EE RIS

V. @9 W7 3 NSt 294 B4

KT 5 BAERRBREE, , TR1 8 FE #at/T EXMERETE
fa1%8 AATRMEE, 2007, 109 o|3tE F=2E A

- 319 -



AAXHARAE HB0Z

1. 242 2]

=] ARl FREU-FAZAEAY F d-E A
MESY METE Fo= HENEAE FF dFst e 173
< SAEA ket AT HEHAIE AT A #-o] ddn
E U 2JS2 ojv] o3 ESAY) ol 2FEL FF FF
UHolN HEAE RS A TEE TS o= HE AXAA
AE A3 v F2E N8B/ FE Y& Aotk

2. AR A AR

AZAY A2z YPEAHOIY A5z 243} gt %
& ol gl HE T Foll ol Aol ‘2APolgta Fto] wX]
HEZANE A A A%, 247 FARE 278 X3t Ao
o|1ZAEH HELAME AR BATL EAEH

A AZAR AzodqMe AFJAAAL] YE F st 43
AL RS U3 ol g fALSHA 2 AAHE Alesxevo A=
AAzNA BHEAAE Fostn Aok 23 o]F A 43
A E QY Fo2 F Aol ofet & EA, F AFEolv AAIA
2o tist] ¥ E712 AYE Fdtn A& HEY A, 5Rle]
A A Flshe FFL 499 AFAHA HPEAI B} ok
g 233 SBAY TP Addde A FolA HEHAEA

60) Al12E (HEAR) @ AFAR= AZEL] Y8o|y 1 A S ==
AZES FE wiAle] 129 AW T o]FE EAY AYE /AL

61) Al66= FBEAIY @ AR 29 AQ == AHe BEA & 19
A = old g BAE A E 7Rk

- 320 -



mEIAEIHY HHEA-MAAL 48 #d Hel § 2A0 o 72717

H= 223 Zo|7t A
502 AZAY A35FE A4FeaoM = 2443 == o9k FAF
3t AR A ZHE-S o] E8o Qo] AEARL Foo sl A
STt o] & gt Fo'# AEFL] AA A tE otdel T A
Z+2- 9] o] &of W FujEel FAF F Sl AL o] YA A
2l 9v|sr] "oty a¥od 9 232 A3 HEIAHA
H39 Zo] AL QuprE B 5 Ut 28y g 3 1 4
Aol ZAAsh AR A ZE FekE] e A, 53] o] & U
A o] 8 QTSR E 1 9lo] HEZAJE|Hel 3 Aol
718t} 2AFA7MA] o8 ACE B ¥ HEGAE AR FH
o] Qe A, U HEL FASE AHHA £ = ko] 93] H
Eo| Foi3t= delAFA e 1 HE %o AEE3E JA HEE
AlE) Ale)e] FE2 d|ZAst7] A3 28l B3t Fof v]Fo6d
AzZrEo] oju] HEZAIE Y #E Y& AR TS QU=
=AZ v|dEoM = Z@ety 23]8 AZFEHS 2AE JA HE
62) AI35ZE (U)EAZEF HA| == BA) @ gl 2§ AN} T o]
o} FARSE AR A ZHE 2] FSollE= S8R F27) Qs woE o] & o]
£ & o
63) oA F3l HEC] Folshs deigt 1 HE 5o HE Aol FES
AAst7] 43 ¢ AZAUHRG ol A HAQAAY] RE HE
o] A9 FyH o7 sty UE ZFo|y 9 HAAY Al3s5E A4F
T 28 An%E F she 23sich 71 AZAY Asz Ahdely
A3 AZAHY LfA] FEC divdle, 53 AszE 53 A
3 £47)7t0] trE YARJIALY FEC dvlste], AEY A3zE= A
EAY dalAe FE du|sted, RRIEIYH A54xE vhirlA|
2 OzRiAY 5334, AXF 539 FE° dvlstz Ao F3EA
wzHel= 18 z¥o| PE3lEY QA ol $-a waA(iHY
2008. 9. 11.2} 20077569 AA)E AE A 71§ Al Aty B-g 2
FAdeEs $33AYL ) HFE stk o A5 AFEAE A
&3}3 9t

- 321 -



AMAXHAH HI30E

A RS REPPOE AT A ohisithe wlEA B S
= 449 Roltt

3. AEYA B S

AT A7Z AL AezeodlaE AW 1Y) WY ®
NG -AR-ob s o9 -0 EE 0|59 WS T AE
7 ER1Y S 9L A7) old @ 528 4 Qo Falx
o} ol WA ) BT Yovhe T 24U AR E AA7
olelg EE THWH ohjel A XA wEeTA S
RAo% AMET BRRlo] 53¢ $48 e ARF ANBAA
ANE AP RSB0 Ad AAY olole EujE 27 P
3} 22 oluo]7] WRolth. B3] AR =L 9 FHL Sof Wy
YA eI A o] AtAo] ohje} AEA) THE AL EY
1% sheule AAg Aot ok Agals RAAARA YA
o Bej}n sholo} Bk

¥ o

64) A7Z BETES LS F UEAD O U2 4 59 o= 3l &

F3e AEE AR A BT AEFES L F .

6. AWg ElQle] A% H3 T A3 2ARAF QA o}E.oE. Iy Fi= o
59 g T AR Ut 1 ERIY $93E g& ASdE 188kA
ol

65) “4EY AsE A1ge] Astd 5L F A= AEEAN T A103e €

19 4, B3R B A%, 24, A Ee A8 FLg Aojga

Aty oul 1 ERle Fe88 9 AL o= dgu FAHs A=

bl o] FAL] HAs F2 532 AFR L BFE] A% Aolgn

& Zvolzty & oY 1971 3. 23 A3 71¥1 92 FE

66) A7A, kol =&, 126%.

- 322 -



HE2|AE|HO HAHYZA-MAHN 47 A Ha| § FA0| of 7271?

4. FARAAAIAYLe B A
7} RAAAA YA AEER, GYEA ) EFHIOD

FRABARAY A2z ANZ 7HE, UM #A% FEREA E
TR dABA EFAAE 47 FEoI F9# 2FE AN
g 278hs A, ob&?] ES(confusion)S &78 Stk il
HAEYAE A BE 3= 2|7k QAR o HEZAHAE
A B3shs Aol EAHA] ohlste dACA = HEAEA
o] ¥ 8 et ALACHY FHUY JFe BWste] ERjlo]l FUE
T & APelA 2ATRLE 489 UF AENEHAR I
g #AE Pl gtk 7HY b WY BFIEE ARSI Y

67) A2Z (B 2)) o] WA ALE3: £0l9 %2 b1 ZAoh

L "BAAAR"E o2 Z}F £ o sl 3 BYE T3
7k el g8 A4 E ERRIY AW, 4%, X, AFY 87 3,
1 vtell ElQlo] AFE S HAIR HX| 9 FUSAY FAME A& AL
L35 AY o] F A& AFET AEE Dol - HEENREE) EE FY -

FE3to] Bl AEH EFSH st B
. Iuel gl a9 el A, A%, B4, 1 vl Bl 44
BE BAIBHE BX 8} FUAY FAMS RS ARE3Ee] BRI

Aol Al == 859 E58HA 3= 34
68) A<15HY 2008. 6. 19. A3 2008108 AL AN LEFSA 4y
2 2007. 12. 21. A3 200728970 B} vpvlA] 2 B A7 AuER]H
Aute] A8 MuFdEMT Yoz dFo #slols “ded] Akt
AZegx Fo2 ey, 558 2YY £82 7|12 59 €19
Qloky} Rl 53 3F 1 AMAlE oW AR S EAIEH] SF 7S
£ YolateE ‘EAPEE H7] oY1, @A FPFHo|x spEARl A4
Y] olu]ze] 7H7hE RoleA], omdt ALES T8 AR FE TEE
A 3= 1AAA AXEEFK)EAMY 715 Ao & R F e 59
23z gdstn Aot 18 AFEA, GAEAI} FF) AHE Aol

=323



AL H30%

BRs} AFes F4HT S5 UL 7128 5 AR 2
S JUEAE BEshs AR AR Azl Do
thgo] ohigtn Bursigont e s AEde] ZAHSIT
g F2e] Yeize Rolaht $4o) lrke

= o e

o
.
)
a=)
B3

9 o}
. PR AR Y] B8 23

FARALARS vlnd HI =9E 43 P09 F,

79| vlgte] HELAEAY A= 128K egol 5o o @

EII?P LT3 ‘EA 9 1A HEYAEHANN = tha ¢38lE o] sy
g ogx]7t 9loeBE § EFM 2L BAo] F83] 75t B

69) Q" Aoz E 94, o] 2 5903.
70) A2z (A9 o] ‘ﬁﬂw *l%ﬁ}% £0]9] & o33 2o

L 23 Z3A8UH o5 72} 59 ol she] sFets WS Wik

o 7HE e U5 EFEHA s 39 2o “v i E AR R
t EEY F USEHHOR = A AR flo] FUd g
QA ElRIS AW, 4%, 4XE, 4E2 £7] - 23, 1 gt Elg
AE EE Y99S BAS A9 FYIAY AR RE ALEE
Ay elEdt RS AMESH AFES o] - BE TE= 9] - £E231Y
ER1S] FXx|9] Aoy} FHALS &4 B,

Uo7l ‘i EH o] F3= AT Ao Bk g A|¥FHL oS

A At ok

FA1=e2 (AF A "F33LYA 2 JdAv|dr o] A3 3

£, (0]3 "JUolg} rh A2x AE GEA "AAAE AL F A

HHOoR sk A AT o 7 59 o= dhe sl A

& B

1. v Fo R AMgsh=E 39

2. WARE U FAEH AMSsE 349

3. ERR1IS] A, A3, X, FES £7] - 23, 1 vt Bl AE =

Tt FdYS EAF EA(©)3F "BA]"g} Frhrl Fuel] da] Q14 =)

ﬂoﬂ 2 BA 8 FUHAY FARE BXE AMEHL AT $A0S ®

- 324 -



HE2|AE|HO HHLZA-XZHN 47 2 He| 5 2N o 7277

HEAE A 2] dd FFolY dUH AEE AL AE 2
Tt YA 1 o] eAS AW, HEAE AR o2 def
] ¢

'~

A BER 54 2tk 1Y 99 Q44 BRlY) YPE S8 4
QA olg 02 o8 A& LT T HBANERAY 24 3
% $8¢ ojn] TAskn Y& Roltk

o o

}

V. $2 "aelA dF =2 4] 24

22 #elEs HE2IAEE BE EAS dgto oln] FE2 A
g 3t gk 2 A FelME a7 295 HEYAEA
A7 AR WA A2 7P A 3A S

Z AtglEo] Atk 7HE 2008'd 7hujddAle] ARTDE of4d 30F
2§91 7H| A Ol(gavy nj)7} D7} H o] 78] A Z(gavy queens) Tt
oA 3% 1FE AAsty &5 F sl st 4%Ed
3 EE HEIAAEA A, obed FARYYAS FET ARl
2t olof disle] M YL HRE 94 30F 2FS] AL T

A

gdth7t ol8 #AE 53 Qlol AHdse B¢
4.2 9ol D A9 AHgo] FAHT AAY Aol o ZA] ozt AF
s 24

71) A-&FFA Y 2008, 1. 18. A1 20077+10059 #Z.

72 5L 4159 IFIAA THIAAl EE ThHI'E ditHeE
ANEE AF3He BHLR A4 Ho Jlerzg TH|dAAol T Tt
Hehs A9 2 HEAER S oA ASEn € A, A
nEo] A2 AHE FAE A4 3x IFE A8 Th|dAle]
22k 9 E AHEEt] S A8t JleEg ol g 7]
el g shuehs ABE 2 HEANEALE AT FEBH
A Rgu e S AAEAA A FFB AR A

.._525_



LT AA HB0=

BZ(gavy queens)v= A1ES] TFFQ TH|dA ol e} HAl 3
o= Rolop & Zo|x, § TH|AZ = FHo] YNRIER I
2 4152 FAE 2Fo= AHAY £5E 7FsAol i
B7] ojgi¢EE HuEY o FAE /X1 s 4P
T HEAEA] FREAY FE 87 ik & + ¢
ki B u} Qo

ofge] U a4 HalE AZFUYAY AFALY Aol thF A
FES 71 ARG AFE 502 F53t] B EEY] EF47
L= AREsodolgtes 32 sl H AW B EA B E e A&
Al @] FAAMEAolgte AR 9 FAZALYAPLS] 2
< &N AT § FBAVE ARAAHG o] &F
mysigtaAlZE ofyet x| BF ARK(EA)E S RA YL 22 A
AL AT Aol Qi

VI. 2 &

S22 A ARTESA G ARAA A Balo ol @

FAAA FFHA 714} Zo] HREL GE JFAEEA D 3
HAAE T3tk

73) AW 1997. 11 .21. A3 977}3Hs5560 4.

74) FEAPEY AGAY 2002. 8. 30. A3 20017F§H5032 BA; “2AA]
Goe 24 g FAEES] o £ o] &gy FHE =]
340 uigt AR ATe] FAEAAY T o] gTteo] FHE FF
ol AL 3] 2UAdA Ut & Fojx uleky A3AZFE ]
F7E AL A5 EAvte] 1 Fs 9 wijA, &Y 5L 78 F 9L
o, et 3AHAR 52 O 53 e #@sle] 2A4A9 S
7R 2 A3ALe] diste] AR EsuidE 78 F oled 239 8
Ao|t}.”

_326_



HE2|AE[HO HYYH-XIHN 47 2 He| 5 FA o 72717

FolAE oA FU| o]FjAA ARAE, IR AAACR
AR AR dFolehs ol A FHAA FEolG & 9
Ao T

a4 AFAAAL] dFo2 HEYAEHAL T8 U] F
Z A9Fd AZAY AN = HEANEAS ARAS o
F2 AR g3 oy o] AL A3 F3sitt. Hustd HE
ZAE1 o] A5 EYH SEsHA BIHI = TN qas
o =ou AA 1] Aert EF Az-del obd §373 A
Rl e gAEa gl A, ARAY /A 5 AUFH
g AL FAEFe FFHE0] ozt FAAE HEAEHA
= %A o A, &= AFAYol olv] ST U= dlojEfHlo]
2 Ado] HIF FHgo] gl et s HEAHAS A%
Aol A= A2 1 4F0] A 9E A, d% AFAo| of
Yzt $3388AY 59 /NEAel HEAE AR s 24w
A, 4% B9 YFE olv] AT HEAAMNEAS FREAE
AR AR AT & A T8 TERHE 1T o, HEHA
Bl HALAS AFAY vyt FAZALAN R
e 23S 81 5 7] "t
* =EHEFY: 20009 108 319; =EEAKFY: 2009 128 109;
EEAANZAL: 2000 d 1298 20Y

[FHO] HESAEIY, FI33YYXY, Zclo|HAd, =43, A
H, T,

-327 -



LHRHAIA H30=

U

ki

ol

M

s Mol & "s|EAEA"S REAUR? ESUE §Fo BFHl
B ZAANGE QLS AT AFAT) (I3 FHZA FBRIA),
=3 A=A o]u]AALE, 2006.

&A% A EAAEY-31,, LA} 2008.

$94, "ANH2FAYUEhI, SHAL 2008.

Az, TR QA , 2rGAL 2004,

GHE, "Ax =779} HEYAEP-ATZAF o] H7EL FF
o] RA7E", EHAFAFTATS YRE, 2007.

BT, AR SR TAY de 2N AFAQAEE- HENERE TS
2" 7T A2 3%), S7HEHEs], 2008.

GHE, "HEAE AL A 7k (EXT)- AT QAHTE"Y @)
A A" AAE|ANEWTE, 983F), S, 2007.

G, “AAAT BFNA £ HESAER - FFY AARFo 2 A9
HESAIE A -7, AXEAEA A6s), T=EH, 2005.

WA T, "HARte] el i PH BI(EXT) - A9 A-APEAAA
23, a3 o|8vt ‘HEHAEHA'E & 2 7R FAH", HEEH
6133, 6143), PTE, 2007.

it "4 Y, HEYAEA 283 AFH YA, AAEAFEA A1123),
st sk, 2009.

3734, "2449 Fsddg FANE, AAEX#A98D), sy,
2007.

A, “HEAMEAAE -2 T 49H ol &l TS He)) Fsig}
DARAQAh?, QAT 0)2423), A FALE 3], 1996.

x| g, “2AT AF Hio) B AT - 2AAY HFAY FHFAE
FHLE -, A0 AR, FHRE 3, 2008.

o

AA MEEA MM ERRR, "HHOMEDEDLRENSN HICET

- 328 -



HE2AEIH HHYA-KMAHL 48 H# H2| T FA A 77271?

> HAETRRES, , FR1 8 EE 39T EEMEETERE Hh
mr7eH s &, 2007.

J. Thomas McCarthy, 'The Rights of Publicity and Privacy (2d ed); , Westlaw

Database updated March 2009.
Melville Nimmer & David Nimmer, "Nimmer on Copyright , LexisNexis, 2006.

_329_



AHTAIE H|30E

<Abstract>

The legal character of the right of
publicity - which between a
copyright and a trademark-related
right is more close to it?

Park, Jun-seok

It is extremely unreasonable that a new bill revising the Korean Copyright
Act is trying to recognize the right of publicity as part of copyright law. It’s
because of the following reasons: In US where the right of publicity first
emerged and still has been strongly protected, the mainstream of academic
discussions and actual legislations have been based on not copyright law but
unfair competition law. The traditional justification argument for copyright
such as incentive theory is not well compatible with the right of publicity
which is just a byproduct, not the direct result from such incentive, Even
though the Korean Copyright Act already protects the subjects matter (an
actor’s stage performance as well as a database) which lacks originality, it is
quite a different issue whether the Act could also subsume the right of
publicity. The individual provisions of rather the Korean Unfair Competition
Act than the Korean Copyright Act is more related with the right of
publicity. Some decisions by Korean courts implicitly took a position favoring
that the right of publicity was belonging to the unfair competition law area.

Therefore, the future legislation for the right of publicity should be done
under the principles of unfair competition law.

[Keyword] Right of publicity, unfair competition, right of privacy,
right of likeness, personal right
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