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HAz)A4] EAE 1 AAE REHJOo 7 = FEH(HLFTE) e xH =3
< A @2 AL HEHe] B8R FARLE oju| FEW ik Aol o]F
ofd o= 137 wielzta sh=tl, 28 28l FHI FEFAT 1+
A9 Aty AAPoE Holok G “AEE tide el e o)t
= AEx oYY TolA & F URel50 FHAG A A 7&%4011 o3k =gk
< HEHE H FHFE FS3HAY ol tiell HollAl 1A&EE FojFo] AEEA
A

ool 1 S4e] YUY HOE HAIThs) ol el B ] 2 FHoIA
SIS AA HSAe] ZPES AWT 5 e ABS FolATks AL o4
slo] o olsl@ 4 Utk BE, Isle dAel FH 1HEe] WASR AL
oA PRI AFENA T HFA A ARARA FUARE] FEARA
o A91% 2 oAzl Agoleka & 4 AUtk WY, FAE 600 @ A
PP DASE oA ARSI RHFHE 0 WEF Zeh Uk B
otk FHo| sk WetoAe] ARAXA BBV} okt AVF FHARA
of Arje] 715 Tjsl WAL Fole B & Tk ol AEL AT o
A5k AL g WA S AR,

= =Y Yoo} AT Bd o AQle] AMYZel Lshal Akglel| 7]
= sfofo] avkA A FAY FAIA ool thigk Bk Hajrt fl= Aol
© F7Hg0] A= oF Aoks Zlo] A el FAola, ofd weh A
AAR R Hexe AAEHAL ok &1 7o fAlE BAARY] ArER 9
Ao} el EAKA, FEE Tt BREF R FAlE ¢ fle Atk [T
floh 22 AR B FEIF AR HIde Fojo] ¥ o) AREES
< T8 24E Aor ®BY] oy W

dd T 71RdE AYAA At Jenz o dIHE %’éé}ﬁiﬁk 7%%
A G2 AYSALH fuisto]

R A2 Hafishs Aoz dRel ke

- BFA ]:-11@6]—§1( o)
50) 2@7\’ “/Hl:t—l ] _ﬂ.

A2, 1992), 53,
S A, AAl=E, 499,

52) FHA AL 2015. 2. 26. AL 2009818WHT7 AA.

1E3HAL 2011), 47,
st 3 - YN Bste], #Eteg, oA Tty 1



2B FFH HA | R 49

9 oo BT 1L W) AYL AR oF T Y Pelozn AREE
Ao] opje} olFH 0w TR T Yok KAl TAS AH AARA A

o) 234 sl 5 FABALo] e gHolee =2 TR
o). ol¢} o], @Ale] walo] mp2E URAH FAAES] fX B FHZ Az
o Bl AQEOR F7bh BAIS hAck kAR A EMA ol
© ol YT Alke] ok A Rk o]l EWe AEEAe)

a EEo|AYS 71| AAA, ZAH, &2

B0 7% 5 Aoz gFste F9r7F @ Aotk wetA A7 B
718 32 A7) AR A B 57t A FhSelehs

AAE AHHoZ Aol AH3HA dh= A7 2 Wl 7S5 oW Ay d
| 524 ZI17F A€ oAl e, o] FRgke] uidst

oet i

Al AU AR/ A7 A4 Aol oy} e} 22 vt dhale-At
o] AP sk A9l 715 belM T=sh= dleAldl taf Me oW &

£ 7HAIAL i A7 Al71sof & Aol obdrt itk IRl = (F)Rol
WE Apggel drpy ZiE AdVeke dEel 4HCR A7) & AL
AEold FR3te] EAlghs BEAA AAE 7M. @, 3 aFclge EHA
A= vl A s el BiEE Yehina B ol A&s| $&T A 9
Aol et Hel FaAle] WetolA nietE: 4= Stk ZHEo] Athule-Ake] AdE
Hefshe =HA AL Fohd A2 W' APYEe] 9 of el T el
A oF sh= Agell EatAl Ehs)

53) oA71A wigAke] A A71AR A ARG A X ABex Al &g
o] BgolA HEE Ao Ao} nHAR vieks 5 QA oy AT
W ABex AN TFAL, FEETEA RS, FAFACGUELER) o 8
oM e =wel s TRl gl dRee AT d AAASl 94Es
ek o71M o dobrk, & F&o] Tohe 2 o] Akl uekst TEes
sk, EAFEY FAo] AREATE ofyt WAl vk ARl 1 s



50 AT L5 Al56d A3E (2015.9.)

AL A, As2E Azde] WA A AAE o] ZH &3 il tid
FB)S AHET 34 AFERRCl, DAL AREAE BEEHAT O Y
Ao 7 o] foA e ER1F TEEel| T Ao A AlZtolt). o] ¢k A
FOJ A Alzhol] e ffel WteA] Fedttial Hole= A&l A
WA AlekellA 20e 03 wjeAte] e Foprz] ojft=
Z¥gell g AHrFolA e E13 715 AAMA BFIL e
2 Ho| HxolA &Rl I o w AeE 7H il ko] AFA WA Aoy
e|EtE 7Pt REshe Alehs ourt Fojg Rolt. st ERIS
Bodte HARE AR AL RS Btk FHA o)A A A
M= Fsolo & A Hef, AW JpA e ddolete HA = vt &
o] B3tk 715, AMIE, XWF dAol A9 @ﬂ(E%%)-‘ll =l AHrFelHola
HASAARA HtellA thA FetEo] giths vla ATl W - ARolEVE
o] 2% HAo|ts4 71Ee Aoyl LEEojof 3 FrkoZ Rnolx] o} 9y
JozAe] Helo] Ayt 71FolE nIAE AEE A Fth Yozt
ool 71Xl AF3E WAS} R Ade 1T E g e
&t7] ol Zlollekss) oleh BHste, @ATLTE AU FH

1o
2 of o

S FAZI71E st olgA HW, w9t Eut s1Ee] FY2 SIS
&t TS ajl9xE Y7l Bold et dE HAlE WSt AX A
13 Bgsh= Al Halz 7+ 4 1S Flojth

ARAQTALE A A3ex A1 A dsle] «HAY A6 AT 2ol
7tEAEE iii Azt gAdE F Qe AFE V1A EA BAsty, £917
715 digt ARE Bl gy AW A6 A Bl 7Sl =

r_?{_y‘

2w el RE gele] 9B v ande A Adnosse gAn
FAE ol Ao RE Eolv 4SS nEslel & b HAE wgekn &
FHoRE Bololg ook AREAT FaN £} AHEE ek Se 3

Hol: g =7le) RS zeshrela Stk EE AT 1997, 7. 16. AL 9581716
s 2%, ?ﬂ‘ﬂxﬁﬁ* 2002 8. 29. X131 2001¥0k82 A%).

54) @]Zﬂtﬁ Susan Moller Okin, Women in Western political thought (Princeton, New Jersey:
Princeton University Press, 1979); Susan Moller Okin, Justice, gender, and the family
(New York: Basic Books, 1989); Seyla Benhabib, “The Generalized and Concerete
Other: Kohlberg-Gilligan Controversy and Feminist Theory”, in Seyla Benhabib &
Drucilla Cornell (eds.), Feminism as Critique (Unversity of Minnesota Press, 1991), pp.
77-95; Robin West, “Equality Theory, Marital Rape, and the Promise of the Fourteenth
Amendment”, 42 Florida Law Review (1990), pp. 45-79% 113 7.
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7HS, stZoiMEl A113(1995. 12), 47-71%; 2AAE “EQAICkA Aloke] 2,
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<Abstract>

Post-Adultery Law in Korea:
A Feminist Law and Society Approach

Yang, Hyunah®

This study is an effort to seek the social values and legal principles regarding the
extra-marital sexual relations after the decision of Constitutional Court of Korea that
made a decision on the Article 241 of Criminal Code (crime of adultery) unconstitu-
tional in February 2015. Since the focus had been mainly on the “abolition or pre-
servation” of the crime of adultery in this and previous deliberations at the
Constitutional Court, not only the legal remedies of the post-adultery law but also
alternative value and social attitude about it have been meagrely discussed. This is
the context within which this study began.

In Chapter II, the phenomena of adultery in Korea is examined with ‘law and
society’ approach. The main data examined in this chapter are the ones produced by
‘Korean Women’s Development Institute’ in 2014, and the statistics of the criminal
procedure. This study also takes a note on the historical nature of the phenomena.
Men’s adultery was salient in Korea with overlapping also prevailing practices of
polygamy during and after Japanese colonial rule when the modern criminal law was
introduced. 1 attempted to interpret prevailing and yet very secretive practices of
extra-marital sexual relations in current Korean society in terms of postcolonial
legacy in Korea. Based upon the examination, it was also found that the practices as
well as the law of adultery has been a ‘gendered phenomena’ in which women have
been more doomed to be suffered than men.

The legal and social values in the “post-adultery law” phase are the main concern
of Chapter III. As a legal concept, the secular term of ‘extra-marital sexual relations’

instead of the adultery is proposed. With review of the five-times Constitutional
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decisions, the discourse of ‘the right of sexual self determination’ has advanced,
while the reasons for the preservation of the Article in question were mainly
presented in terms of the ‘protection of the monogamy’ or ‘sound sexual morality.’
The latter largely remains in the area of ethics and morality than the law and rights,
which even do not seem to congenial with the value of modern society and family
where ‘intimacy’ tends to be the core value. It is also curious for me not to find
the value of the ‘marriage as a contract’ between two individuals at seemingly
jurisprudentially liberalist Court. More importantly, this study pays attention to the
sufferings of the ‘victim spouse’ who experiences pain and suffering due to the
spouse’s extra-marital relations. In analogy with ‘domestic violence,” individual
victim spouse’s damage tends to be misrepresented as ‘defending the monogamy’
and scarcely represented rightly at the Court. Although there are much variations
between couples and individuals in experiencing the adultery, the female spouses
were more often, and more deeply, damaged and injured according to this study.
In the post adultery law phase, therefore, the principle of justice — right and
wrong — than the quality of relations — good and bad — should be the first one in
settling the issue. Based upon this principle, the individual who commits the adultery
should be burdened with the legal responsibility for breaking (explicit or implicit)
contract of marriage, and a relevant compensation of the damage should be
returned to the victim spouse and her dependents. In doing so, the law as the
preventive as well as restorative measure would not stop at the boundary of the

family — the intimate relations.

Keywords: adultery, extra-marital sexual relations, Constitutional Court of Korea,
right of sexual self determination, gender neutrality, victim spouse,
coloniality / postcoloniality, private sphere, justice in gender relations,
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